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FILED
6/4/2026
UNITED STATES DISTRICT COURT Clerk, U.. District Court
FOR THE DISTRICT OF MONTANA gt ng
In re Subpoena, for Dr. Mark Ibsen : Case No. MC-26-4-BLG-SPW

GJ-2023R00295-1 and -2

EMERGENCY MOTION
TO QUASH A DEFECTIVE, UNREASONABLE & OPPRESSIVE DEA
SUBPOENA, DATED MAY 8, 2026 (Ex 27 attacjed), RETURNABLE ON A
SUNDAY, JUNE 7 2026, SEEKING THE SAME DOCUMENTS ALREADY
PRODUCED ON SEPTEMBER 11, 2025 (see Exs 14, 15, 16, 17, 18 and 19) TO
THE GRAND JURY, TO THE US ATTORNEY AND TO THE DEA; THIS DEA
REQUEST FOR THE SAME DOCUMENTS IS NOT THE ONLY EXAMPLE
OF DOJ’s HARASSMENT OF DR. IBSEN’S PATIENTS AND HIMSELF'

COMES NOW John P. Flannery, Esq., of the Virginia law firm of
Campbell Casto Clark, P.C.,> appearing pro hac vice, to move this Honorable
Court, in reliance on Rule 17(c)(2) of the Federal Rules of Criminal Procedure, to
quash a fatally defective DEA administrative subpoena, as unreasonable and

oppressive, calling for the production of the same documents already supplied on

' Mr. Flannery is preparing a pro hac vice motion for this successor motion to
quash the government’s most recent administrative subpoena.

>Mr. Flannery’s appearance, pro hac vice, was admitted in this matter when Dr.
Ibsen, by counsel, challenged the earlier grand jury subpoena, now subject to a
review because of a contradictory administrative subpoena.


EmilyHamnes
Filed
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September 11, 2025, in response to a Grand Jury subpoena filed with the
participation and knowledge of the US Attorney and of DEA, more than that, this
administrative subpoena is invalid for a variety of reasons including failed service,
harassment and apparently a selective and vindictive investigation of Dr. Mark
Ibsen; in support of this motion, we state further as follows:

1. The administrative subpoena states in relevant part hat “failure to comply
with this subpoena will render you liable to proceedings in the district
court ...” See Ex. 27. We agree that the apt jurisdiction for A Title III
review. There is no reason to comply with this administrative subpoena,
for the reasons stated herein, and that’s why we are here because this
subpoena is fatally defective. Presumably we could do nothing and the
subpoena would be rendered a nullity because, by the terms of the
subpoena, we have already provided the requested patient files.

2. DEA Diversion Investigator Heidi S. Crater issued this administrative
subpoena despite the fact that she participated in the early production of
these same patients’ files in response to a grand jury subpoena.

3. The early grand jury subpoena encompassed 22 patients and among those
22 patients are the same 5 cited by DI Crater (See Exs. 26, 27; compare

with Exs. 1-4, 5,6, 7, & 14).
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4. DEA agent Joseph Osborne and DEA DI Crater participated in the
original production of the five patients requested anew.

5. As a sample we have included e-mails reflecting the gathering of this
information for the earlier grand jury subpoena and who participated in
the e-mail traffic, namely DEA S/A Osborne and S/A DEA DI Crater.
See Exs. 1(Osborne), 9 (Osborne), 11 (Osborne/Crater), 12
(Osborne/Crater), and 16 (Osborne/Crater).

6. The subpoena cites 21 USC Section 876 as the authority to issue a
subpoena, but 21 USC Section 876(b) provides for the service of such a
subpoena by personal service; and that was not done here; needless to
say, we did not waive personal service, and there is no agency
relationship that permits service otherwise.

7. The subpoena states it is returnable on June 7, 2026 at 5 pm. June 7" is a
Sunday.

8. The subpoena provides that on that date at that time, on Sunday, the
respondent should appear at 2970 King Avenue, West Billings, MT
59102. This is somewhat “inconvenient” to a resident of Helena.

9. The subpoena says that the respondent should appear to testify and
produce records. DEA DI Crater is, however, indifferent to whether the

respondent testifies or not. While asking for both, S/A Crater is satisfied
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if Dr. Ibsen just tenders the documents (already tendered and subject to
an agreement that found that submission sufficient).

10.I am somewhat confident that no AUSA or anyone else, instructed and
experienced in the law, reviewed this “subpoena” before its “release.”
The most generous interpretation is that the S/A Crater ignored what she
knew and filed this document anyhow.

11.Perhaps the worst of it is for DEA’s DI Crater to issue this subpoena
when DI Crater participated in the litigation over a subpoena duces tecum
by the grand jury that resulted in the production that DI Crater seeks to
repeat anew. It took months to supply the original documents, if the
other errors in this administrative subpoena were not of concern, had the
documents already been produced, they would take weeks. But, as we’ve
said, DEA and the US Attorney have these documents.

12.The enormous breadth of the original grand jury document demand was
for “any and all records ... [for] any patients of Dr. Ibsen,” (thereby
demanding patient files and confidential information on an estimated
200,000 patients - going back to 1980)(about 45 years ago); more than
that, the U.S. Attorney, at the outset, wanted all of the patients’ medical
records -““all medical records, patient files, medical imaging, lab reports

and identification documents ...”
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13.That request was not limited in time nor the number of patients.

14.But the parties soon learned and agreed we should set a date certain, that
was more recent, and we did. A second grand jury subpoena was issued,
limiting document production to the grand jury starting with December 1,
2022 (See Ex. 7).

15.1t was still a big job, so we discussed how to winnow that down and the
parties agreed to identify and limit production to 22 patients counting
forward from December 1, 2022 (See Ex. 14).

16.1t was a difficult undertaking and took from about April 2025 to
September 2025 to complete the agreed production.

17.Comparing the list of 22 patients from the grand jury subpoena with
those requested by the administrative subpoena of DI Crater reveals they
already have what was asked anew. We prepared a chart showing the
overlap of the 5 patients requested anew drawn from the earlier
production of 22 patients. See Ex. 26.

18.The Health Insurance Portability and Accountability Act of 1996
(“HIPPA™) generally prefers notice to any patient so each patient may
consent (or not) to any request to receive the patient’s private and

confidential medical records. For example, 45 CFR Section 164.512 (c),
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(e) and (f), suggests a judge is favored over a clerk of court, to review
any subpoena to produce a patient’s medical information (PMI).

19.The DEA’s conduct of its investigation, separate and apart from this
bogus administrative subpoena suggests a pattern of misconduct that the
US Attorney and this Court should not ignore; in other words, there are
serious questions about the DEA having any access to any patient.

20.This is not an instance of hyperbole.

21.We have one very dramatic example, involving a patient, David Fenn,
suggesting the DEA is engaged in a “fishing expedition,” a dragnet
among a sea of patients’ confidential information, in search of a
legitimate “investigation.™

22.As a former federal prosecutor, I understand what it means to find
witnesses of misconduct. But there’s a right way and a wrong way to do
this.

23.0n February 10, 2026, AUSA Paulette Stewart confirmed that there was
an arrest of David Fenn, a chronic pain patient of Dr. Ibsen, returning to
California, stopped at the airport by the PD, tossed for “evidence” and

there was a “seizure” of his belongings.

3 One reference in the original grand jury subpoena says, if we did disclose this
document request, that “could impede this investigation. (underscoring supplied)”
There is similar language in this administrative subpoena. Plainly, this could not
be read to question disclosing this request to the court.

6
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24.0n information and belief AUSA Stewart told us what she was told by
the DEA Agents.

25.The Montana Agents conduct was something else.

26.1In truth and fact, the items “seized” from Mr. Fenn when he disembarked
the plane to return home were several - Mr. Fenn’s pain medication, his
phone, computer and carryon bag.

27.1t turns out that Mr. Fenn was stopped because of the cooperation
between the San Mateo PD, and at least two Montana DEA Agents,
before Mr. Fenn returned home to California.

28.0n February 10, 2026, in response to our correspondence, AUSA Stewart
said only that the seizure was not at the request or direction of DEA.

29.1 accept what has been said but it’s mistaken.

30.The San Mateo PD has since admitted in court in testimony on the
witness stand that this arrest of Mr. Fenn was done because of the PD’s
cooperation with the DEA.

31.Mr. Fenn’s meds were prescribed, and were intended to relieve Mr.
Fenn’s chronic unremitting pain suffered when he is without the
medications that the government seized. He was put at risk for this bogus

stop to seize.
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32.Mr. Fenn has been taking these prescriptions for years and never sold or
distributed any pill to anyone else. Nor has any evidence been produced
to show otherwise.

33.Prosecuting a person who is ill who has not committed a crime is cruel
and unusual when the person is prosecuted for the medicine he takes.
Compare Robinson v. California, 370 US 660 (1962)(It is
unconstitutional for a state to punish a defendant for drug addiction,
which is a status rather than an act, when the defendant has not engaged
in any illegal conduct involving drugs in the state; a treatment for pain is
no different).

34.Two Montana DEA officers were in San Mateo when Mr. Fenn was
detained at the airport.

35.The San Mateo PD Officers testified that they knew Mr. Penn was
arriving by plane and they were there waiting for him.

36.0n information and belief, San Mateo PD had an agreement with the
Montana DEA Agents beforehand.

37.They stopped Mr. Fenn at the airport and took him to a venue within their
local jurisdiction.

38.To confirm or deny this happened, as I’m now presenting our concerns

about this “sting,” as a former federal prosecutor, I would run down the
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agents’ travel requests and expenses to go to California, demanded their
6s (DEA Reports of Investigation), at least as a first step, to set an
evidential foot hold to conclude what actually happened.

39.Unlike what the government said, the Montana DEA officers worked
with San Mateo PD and conferred with and coordinated charging
decisions and efforts to question Mr. Fenn.

40.While in custody, the San Mateo PD repeatedly assured Mr. Fenn that the
likely charge he was facing was a misdemeanor DUI. But he was not
impaired.

41.But that “proposed” charge changed after the San Mateo PD allowed the
Montana DEA Officers alone to meet and debrief Mr. Fenn.

42.The Montana DEA Agents who were present were:

a. S/A Anne Frankenburger, 406-855-9332, and

b. S/A Bill Brew, 406-672-6820
43.0n information and belief, both Agents questioned Mr. Fenn, read Mr.

Fenn his Miranda rights, and they made an audio recording of the
interview.

44 Mr. Fenn was asked a lot of questions, and, to the extent Mr. Fenn
responded, he said, in words or substance, “You guys have only one job

and one desire, and that is to find me guilty, and why would I help you.”
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45.SA Frankenburger responded, “We’re not after you, we’re not trying to
arrest you.” That says it all.

46.Most of the questions were by SA Franken Burger.

47.SA Brew did, however, repeatedly ask if Mr. Fenn met with Dr. Ibsen.

48.Mr. Fenn volunteered that surely the patient records that the DEA has are
the most reliable way to know that.

49.SA Brew said, “What if the records are false?”

50.Mr. Fenn said, “That’s ridiculous.”

51.The DEA Agents left the conference room and talked to the San Mateo
PD Officers.

52.They conferred for about 20 minutes.

53.0n information and belief, before the meeting with DEA Agents, the talk
had been limited to a misdemeanor DUI, afterwards the charges naming
Mr. Fenn were six felonies although Mr. Fenn distributed no prescription
medicine to anyone else.

54.We wrote the US Attorney, demanding all communications, digital and
otherwise, for the San Mateo PD and the Montana DEA Officers
including others in Montana who were part of this “sting” operation, all
the memos, text messages, phone call nos. and dates and times, records of

calls made, tape recordings, interview recordings, all of it to be produced.

10
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55.

It relates directly to the investigation of my client, Dr. Ibsen as that was
the purpose of this stop for Mr. Fenn. These materials have not been
forthcoming.

“Spoliation” refers to the intentional destruction or alteration of evidence
relevant to ongoing or anticipated civil or criminal litigation. This
concerns us given what DEA has done to date. Courts may impose
sanctions for spoliation, including contempt, adverse inference
instructions, dismissal of claims, monetary penalties, and remedies styled
to the offense uncovered. Notable cases that do a deep dive into the
working and consequences of “losing” or “deleting” evidence are the
litigated progeny that followed upon Zubulake v. UBS Warburg and
Residential Funding Corp. v. DeGeorge Financial Corp., which
established the standards at the outset for spoliation and sanctions. This

incident in California should prompt a hearing on DEA’s misconduct.

56.There were 6 felony charges lodged in court against Mr. Fenn, involving

57.

“drugs” that were, in truth and fact, “prescriptions,” though they were
treated in the charging documents as if possessing the prescriptions could
constitute intent to sell.

The San Mateo Court dismissed the 6 felony charges because there was

no probable cause.

11
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58.The local Judge said she “could not believe this case, never seen a case

like this in my life. You (the PD) have his [Mr. Fenn’s] phone, his blood,

299

everything, his laptop, and you have ‘nothing’ (underling supplied)

RELIEF REQUESTED
WHEREAS, based on the motion to quash herein, the arguments made, and
the exhibits attached hereto, we respectfully request, at the least, that this
Honorable Court grant our motion to quash the administrative subpoena, and grant
such other relief as this Court deems fit and just; in the alternative we seek a stay
pending this motion.

RESPECTFULLY SUBMITTED,

John P. Flannery,@.—(“v‘ﬂ% 22742)
CAMPBELL CA CLARK, PC
1602 Village Market Blvd., Suite 225
Leesburg VA 20175

Tel: (703)771-8344
Cell: (202) 365-5060

e-mail: jonflan@aol.com

Lead Counsel, appear pro hac vice

12
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CERTIFICATE OF SERVICE

I certify that the foregoing motion, with exhibits, has been forwarded on
June 4, 2026, to Paulette Stewart the AUSA responsible for this matter; her office

is located at 901 Front Street, Suite 1100, Helena, MT 59626 (e-mail —

paulette.stewart@usdoj.gov ) we have forwarded a copy of the motion to quash
and exhibits to AUSA Stewart by e-mail this day, given the urgency of the matter

so it may be considered before Sunday, June 7, 2026.

ww
John P. Flannery, II, : 22742)
{ CAMPBELL CAm PC
1602 Village Market Blvd., Suite 225
Leesburg VA 20175
Tel: (703)771-8344
Cell: (202) 365-5060
e-mail: jonflan@aol.com

Lead Counsel, appear pro hac vice

13
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