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Defendants, U.S. Department of Health and Human Services (the “Department”) and Drug 

Enforcement Administration (“DEA”), by and through undersigned counsel, respectfully submit 

this reply memorandum in support of their third motion for summary judgment (ECF No. 104). 

BACKGROUND 

Defendants’ third motion for summary judgment addresses the only issue remaining in this 

action: the propriety of DEA’s withholdings in response to Plaintiff Lesly Pompy’s Freedom of 

Information Act (“FOIA”) request pursuant to 5 U.S.C. § 552a(j) and FOIA Exemptions 3, 6, 7(C), 

7(D), 7(E), and 7(F).  In response, Plaintiff Pompy filed a lengthy opposition that addresses DEA’s 

exemptions in the first seventeen pages, but then he spends the rest of his page limit addressing his 

various issues regarding his arrest and prosecution and his experiences with certain health 

insurance companies.  These latter allegations in Plaintiff Pompy’s opposition are not germane to 

this FOIA action, and Defendants do not concede that Plaintiff Pompy has accurately represented 

the facts.   

Defendants note that much of Plaintiff Pompy’s assertions appear to pertain to a civil action 

he brought in the Eastern District of Michigan against MBT Financial Corp. d/b/a Monroe Bank 

& Trust, Judge Jack Vitale, Magistrate Tina Todd, Magistrate Jessica Chaffin, Lieutenant Marc 

Moore, Officer Robert Blair, Officer Jon La Sotta, Officer Shawn Kotsch, Agent Brian Bishop, 

Blue Cross Blue Shield of Michigan, Blue Cross Blue Shield of Michigan Mutual Insurance 

Company, Blue Cross Complete of Michigan, LLC, Blue Cross Complete of Michigan (BLUE 

CROSS), Investigator James Howell, Dr. Carl Christensen, Dr. J. Alan Robertson, Director Shelly 

Edgerton, Director Sean M. Siebigteroth, Director Kim Gaedeke, Pharmacist Vaughn Hafner, Dina 

Young, Ray Kisonas, Thomas Scott, and Susan Mehregan.  See Complaint, Pompy v. Monroe Bank 

& Tr., Civ. A. No. 19-10334 (E.D. Mich.), ECF No. 1 (attached as Exhibit G).  That civil action 
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has generated an abundance of motions practice, see, e.g., Pompy v. Monroe Bank & Tr., Civ. A. 

No. 19-10334, 2020 WL 1502007 (E.D. Mich. Mar. 30, 2020); Pompy v. Monroe Bank & Tr., Civ. 

A. No. 19-10334, 2020 WL 6286299 (E.D. Mich. Oct. 27, 2020); Pompy v. Monroe Bank & Tr., 

Civ. A. No. 19-10334, 2020 WL 6867875 (E.D. Mich. Nov. 23, 2020); Pompy v. Monroe Bank & 

Tr., Civ. A. No. 19-10334, 2022 WL 1126037 (E.D. Mich. Apr. 15, 2022), and remains (as 

narrowed) ongoing. 

As for what remains to be resolved in Plaintiff Pompy’s civil action in the Eastern District 

of Michigan, that is a topic for the Judge in that action to determine.  In this action, the Court is 

tasked with assessing the propriety of DEA’s exemptions. 

ARGUMENT 

I. This Court Should Again Treat Defendant’s Facts as Conceded. 

Defendants’ third motion for summary judgment included nine statements of facts (ECF 

No. 104-2), including that “[t]he reasons for DEA’s withholdings, as well as the harm that is 

reasonably foreseen to ensue if exempt material were disclosed, are articulated in the Margaryan 

Declaration,” and “[t]hroughout the administrative processing of Plaintiff Pompy’s FOIA request, 

DEA carefully reviewed the documents responsive to the request for reasonable segregation of 

nonexempt information and released all non-exempt information.”  Def.’s Stmt. of Facts (ECF 

No. 104-2) ¶¶ 8–9. 

Plaintiff Pompy did not respond to Defendants’ statement of facts, which have been 

conceded.  Notably, both Plaintiffs in this case were previously warned of the consequences of 

failing to respond to Defendants’ statement of facts.  See Memo. Op. (ECF No. 88) at 11–13 

(describing multiple prior warnings and explaining: “Plaintiffs’ deviation from Local Civil 

Rule 7(h) undermines the Rule’s purpose, which is to assist the Court in quickly determining if 

any facts are actually in dispute.  Without this Rule, courts would be ‘obligated to sift through 
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hundreds of pages of [documents] in order to make [their] own analysis and determination of what 

may, or may not, be a genuine issue of material disputed fact.’  And that is the case here––without 

any citations to the record nor suggested factual support, the Court is left with the task of weeding 

through Plaintiffs’ lengthy filings to identify any disputed facts and make sense of Plaintiffs’ 

briefing, which, as noted above, is devoid of responsive legal argumentation in the sections it 

should be present.”) (citations omitted).  As the Court explained before, because “Plaintiffs have 

failed to properly dispute Defendants’ assertion, the Court can take Defendants’ statement as 

undisputed.”  Id. at 13. 

II. DEA’s Withholdings Pursuant to 5 U.S.C. § 552a(j) Are Appropriate. 

Plaintiff Pompy does not address Defendants’ argument regarding Privacy Act 

Exemption (j)(2).  He instead argues solely that his acquittal means that this Privacy Act exemption 

is inapplicable.  But Exemption (j)(2), unlike Exemption 7(A), does not require ongoing 

enforcement proceedings.  Compare 5 U.S.C. § 552a(j)(2), with  5 U.S.C. § 552(b)(7)(A).  Rather, 

Exemption (j)(2) applies to any qualifying system of records that is “maintained by an agency or 

component thereof which performs as its principal function any activity pertaining to the 

enforcement of criminal laws, . . . and which consists of . . . information compiled for the purpose 

of a criminal investigation, including reports of informants and investigators, and associated with 

an identifiable individual.”  5 U.S.C. § 552a(J)(2); see also Margaryan Decl. (ECF No. 104-4) ¶ 39 

(“Because Plaintiff’s request pertained to the criminal investigation relating to him, the requested 

records were clearly compiled for law enforcement purposes.”).   

Further, to the extent Plaintiff Pompy’s argument is that the agency has not sufficiently 

articulated that it reasonably foresees harm from disclosure, the Privacy Act does not contain a 

foreseeable harm requirement.  Compare 5 U.S.C. § 552(a)(8)(A) (limiting the foreseeable harm 

requirement only to information withheld “under this section”), with 5 U.S.C. § 552a (containing 
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no analogue).  The Court should not import the FOIA’s reasonably foreseeable harm requirement 

into the Privacy Act case law, and Plaintiff Pompy provides no support for the assertion that there 

is a similar requirement under the Privacy Act.   

In any event, DEA has articulated that it reasonably foresees harm under the FOIA in the 

context of its FOIA withholdings under Exemptions 6, 7(C), 7(D), 7(E), and 7(F).  See Margaryan 

Decl. (ECF No. 104-4) ¶¶ 44–78; see, e.g., id. ¶ 49 (Exemption 6 & 7(C): “Medical information 

often constitutes the most sensitive and closely held information about an individual, the release 

of which is reasonably foreseen to cause embarrassment both independently and by virtue of a link 

to a criminal investigation.”); id. ¶ 57 (Exemption 7(D): “Release of [confidential source] 

information, including information that could potentially reveal a [source’s] identity would hamper 

future cooperation by individuals” and risks “serious bodily harm, substantial repercussions, and 

possibly even death”); id. ¶ 62 (Exemption 7(E): “Releasing the G-DEP identifiers/information 

would help identify the priority given to narcotics investigations, the types of criminal activities 

involved, and violator ratings” and risks allowing criminal to “decode this information, develop 

enforcement countermeasures, avoid detection and apprehension, create excuses and alibis for 

suspected activities, and restructure their actions to prevent or limit the capabilities of the 

techniques, thus circumventing the law”); id. ¶ 67 (Exemption 7(F): “It has been the experience of 

DEA that violence is inherent in the drug trade, and the release of the identities of law enforcement 

officers has resulted in several instances of physical attacks, threats, harassment, murder, and 

attempted murder.”).  

III. DEA’s Withholdings Pursuant to Exemption 3 Are Appropriate. 

FOIA Exemption 3 exempts from disclosure information that is specifically exempted from 

disclosure by statute.  5 U.S.C. § 552 (b)(3).  Here, DEA is applying this exemption in conjunction 
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with Federal Rule of Criminal Procedure 6(e) to protect a single page of grand jury material.  

Margaryan Decl. (ECF No. 104-4) ¶ 42. 

Plaintiff Pompy argues that, because he has brought a civil action, Federal Rule of Criminal 

Procedure 6(e)(3)(E)(i)1 authorizes disclosure of grand jury material.  But the law of this Circuit 

has long settled that “the rule’s ban on disclosure is for FOIA purposes absolute.”  Fund for Const’l 

Gov’t v. Nat’l Archives & Records Serv., 656 F.2d 856, 868 (D.C. Cir. 1981).  Plaintiff Pompy’s 

argument based on this specific subsection was squarely rejected by the D.C. Circuit: “an 

examination of the language and legislative history of that section reveals that it contemplates 

disclosure in the course of parallel civil proceedings and ‘does not include the very proceeding 

instituted for the purpose of obtaining disclosure.’”  Id. (quoting Hiss v. Dep’t of Just., 441 F. 

Supp. 69, 70 (S.D.N.Y. 1977)).  Accordingly, DEA properly invoked Exemption 3 for this 

material.  See Memo. Op. (ECF No. 88) at 32–33 (holding that similar grand jury material withheld 

by the Department was properly exempt under Exemption 3). 

IV. DEA’s Withholdings Pursuant to Exemptions 6 and 7(C) Are Appropriate. 

Plaintiff Pompy does not dispute that DEA meets the requirements of a law enforcement 

agency.  See, e.g., Cooper v. Dep’t of Just., Civ. A. No. 99-2513 (RBW), 2022 WL 602532, at *28 

(D.D.C. Mar. 1, 2022) (“[E]ach of the defendant agencies—Customs, the DEA, the Marshals 

Service, and the ATF—are law enforcement agencies, whose ‘principal function is law 

enforcement[.]’”) (quoting Codrea v. Bureau of Alcohol, Tobacco, Firearms & Explosives, 239 F. 

Supp. 3d 128, 132 (D.D.C. 2017)); Lewis v. Dep’t of Just., 867 F. Supp. 2d 1, 18 (D.D.C. 2011) 

(“The defendant thus meets the threshold showing that the relevant DEA records are law 

 
1  “The court may authorize disclosure—at a time, in a manner, and subject to any other 
conditions that it directs—of a grand-jury matter: (i) preliminarily to or in connection with a 
judicial proceeding[.]”  Fed. R. Crim. P. 6(e)(3)(E)(i), which was previously (e)(3)(C)(i). 
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enforcement records for purposes of Exemption 7.”); Rodrequez v. U.S. Postal Serv., Civ. A. 

No. 90-1886, 1991 WL 212202, at *6 (D.D.C. Oct. 2, 1991) (“The DEA, FBI and Marshals Service 

are law enforcement agencies[.]”).  Nor does Plaintiff Pompy dispute that the records protected by 

Exemptions 6 and 7(C) were gathered for purposes of DEA’s investigation into his conduct.  

Margaryan Decl. (ECF No. 104-4) ¶ 46.  Nor does Plaintiff Pompy address DEA’s withholding of 

personally identifiable information contained within patient files, state patient prescription data, 

and employee time sheets.  Id. ¶¶ 47, 49.  Plaintiff Pompy has conceded each of these arguments. 

Plaintiff Pompy briefly argues that Exemption 6 and 7(C) do not protect the confidentiality 

of four companies.  See Pl.’s Opp’n (ECF No. 106) at 5–6.  This, however, is a red herring.  DEA 

asserted Exemption 6 and Exemption 7(C) to protect the names of individual patients and 

employees.  See, e.g., Margaryan Decl. (ECF No. 104-4) ¶ 53 (confirming that DEA was 

“redacting the names of patients of employees” and other records that “would allow someone, such 

as Plaintiff, with knowledge of particular patients’ prescriptions and/or medical records to use this 

information to identify the specific patients”). 

Plaintiff Pompy’s primary focus is on unmasking DEA’s confidential source.  See Pl.’s 

Opp’n (ECF No. 106) at 3–5.  DEA protected the identity of its confidential source(s) pursuant to 

Exemptions 6, 7(C), 7(D), and 7(F).  Margaryan Decl. (ECF No. 104-4) ¶¶ 56–57.  There was “a 

written agreement between DEA and the [confidential source] where DEA explicitly state[d] that 

the United States Government and DEA will protect the [confidential source’s] identity to the 

extent that it can under the law.”  Id. ¶ 56.  DEA confirmed that release of this information “would 

hamper future cooperation by” other potential sources and risks “subject[ing] the [confidential 

source] or the [confidential source’s] family members to serious bodily harm, substantial 

repercussions, and possibly even death.”  Id. ¶ 57. 
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Plaintiff Pompy fails to account for the fact that an individual’s substantial privacy interest 

remains undiminished even if their identity has been released in some fashion.  See Fitzgibbon v. 

CIA, 911 F.2d 755, 768 (D.C. Cir. 1990) (rejecting argument that “the fact that CIA or FBI may 

have released information about Ross elsewhere causes Ross’s substantial privacy interests under 

exemption 7(C) to be diminished”).  Given that the D.C. Circuit rejects the assertion that 

“informants waive[ ] the confidential status of their identities and the information [provided] to 

the extent that they testified at . . . trial,” Parker v. Dep’t of Just., 934 F.2d 375, 379–82 (D.C. Cir. 

1991), the mere speculative possibility that the source could potentially have been called to testify 

at Plaintiff’s criminal trial is even less viable as a possible waiver of the source’s important 

confidentiality interests.   

Further, there is no public interest served by disclosing this information because it would 

not significantly increase the public’s understanding of DEA’s operations and activities or shed 

light on how DEA carries out its mission.  Margaryan Decl. (ECF No. 104-4) ¶¶ 48, 52.  Plaintiff 

Pompy makes no showing that this information needs to be released to meet a significant public 

interest.  See, e.g., Perioperative Servs. & Logistics, LLC v. Dep’t of Veterans Affs., 57 F.4th 1061, 

1068 (D.C. Cir. 2023) (“[T]he complainant’s substantial privacy interest outweighs any public 

interest in disclosure.”).  Given the significant privacy interests at stake, DEA properly invoked 

these FOIA exemptions.   

V. DEA’s Withholdings Pursuant to Exemption 7(D) Are Appropriate. 

Exemption 7(D) of the FOIA exempts from mandatory disclosure records or information 

compiled for law enforcement purposes if the disclosure could reasonably be expected to disclose 

“the identity of a confidential source,” which furnished information on a confidential basis, and 

“information furnished by a confidential source.”  5 U.S.C. § 552(b)(7)(D).  Exemption 7(D)’s 

“paramount objective . . . is to keep open the Government’s channels of confidential information.”  
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Birch v. U.S. Postal Serv., 803 F.2d 1206, 1212 (D.C. Cir. 1986).  When invoking Exemption 7(D), 

the agency must demonstrate that the information was compiled for a law enforcement purpose, 

that an informant provided the information under either an express or an implied promise of 

confidentiality and, under the first clause of Exemption 7(D), that disclosure could reasonably be 

expected to disclose the source’s identity.  Dep’t of Just. v. Landano, 508 U.S. 165, 171–72 (1993).   

As Defendant discussed in the preceding subsection, the portion of Plaintiff Pompy’s 

opposition that addresses his FOIA request is focused on unveiling the confidential source.  

Plaintiff Pompy raises three arguments. 

First, Plaintiff Pompy appears to cite to a range of nonexistent subsections of the Code of 

Federal Regulations to assert, without any factual support, that DEA’s confidential source must 

have violated a regulation regarding entry into a drug treatment rehabilitation center.  Pl.’s Opp’n 

(ECF No. 106) at 6–7 (citing “CFR 42 section 2.81 - 2.87).  It appears that Plaintiff  Pompy intends 

to cite 42 C.F.R. § 2.67; however, he has offered no factual support for his assertion that this 

regulation (1) applies or (2) was violated.  In any event, Exemption 7(D) does not contain any sort 

of exception for purported violations of regulations in Title 42 of the Code of Federal Regulations.  

The question is whether DEA has adequately demonstrated that the information was compiled for 

a law enforcement purpose, that an informant provided the information under either an express or 

an implied promise of confidentiality, and, under the first clause of Exemption 7(D), that disclosure 

could reasonably be expected to disclose the source’s identity.  See Landano, 508 U.S. at 171–72. 

Second, Plaintiff Pompy argues that because allegedly “the confidential informant either 

knew, should have known, or would have known with substantial certainty, that his/her sworn 

testimony was likely necessary at a criminal trial,” “[a]n expectation of privacy by such an 

undercover agent would not be reasonable.”  Pl.’s Opp’n (ECF No. 106) at 7–8.  This argument 
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fails because “a government agency is not required to disclose the identity of a confidential source 

or information conveyed to the agency in confidence in a criminal investigation notwithstanding 

the possibility that the informant may have testified at a public trial.”  Parker, 934 F.2d at 379. 

Third, Plaintiff Pompy argues that he has a constitutional right to the documents, but the 

Constitution “do[es] not guarantee the public a right of access to information generated or 

controlled by the government.”  Ctr. for Nat’l Sec. Studs. v. Dep’t of Just., 331 F.3d 918, 934 (D.C. 

Cir. 2003) (alterations in original; quoting Houchins v. KQED, Inc., 438 U.S. 1, 16 (1978) 

(Stewart, J., concurring)); see also Houchins, 438 U.S. at 16 (confirming this applies for both 

“[t]he First and Fourteenth Amendments”). 

Accordingly, DEA properly invoked Exemption 7(D) to shield its confidential source, and 

to honor its commitments.  Id. ¶¶ 54–59. 

VI. DEA’s Withholdings Pursuant to Exemption 7(E) Are Appropriate. 

Exemption 7(E) permits withholding of “records or information compiled for law 

enforcement purposes, but only to the extent that the production of such law enforcement records 

or information . . . would disclose techniques and procedures for law enforcement investigations 

or prosecutions, or would disclose guidelines for law enforcement investigations or prosecutions 

if such disclosure could reasonably be expected to risk circumvention of the law.”  5 U.S.C. 

§ 552(b)(7)(E); Blackwell v. FBI, 646 F.3d 37, 42 (D.C. Cir. 2011) (noting the “relatively low bar 

for the agency to justify withholding” information under Exemption 7(E)). 

Plaintiff Pompy does not dispute that he seeks records that would disclose techniques and 

procedures for law enforcement investigations or prosecution.  To the contrary, Plaintiff Pompy 

confirms that this is precisely why he wants the records in question, as he believes that these 

techniques are not “race-neutral.”  Pl.’s Opp’n (ECF No. 106) at 29; see also Compl. (ECF No. 1) 

at 5 (alleging that these techniques involve “racial targeting of dark skinned, non-white physicians 
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with unproven data analytic programs”).  Plaintiff Pompy’s mere allegations of impropriety, 

however, do not create any sort of exception to Exemption 7(E).  Accordingly, DEA’s 

withholdings under Exemption 7(E) are appropriate.  See Memo. Op. (ECF No. 88) at 43–44 

(holding that similar withholdings by the Department were appropriate under Exemption 7(E)). 

VII. DEA’s Withholdings Pursuant to Exemption 7(F) Are Appropriate. 

FOIA Exemption 7(F) protects information that “could reasonably be expected to endanger 

the life or physical safety of any individual.”  5 U.S.C. § 552(b)(7)(F).  “The exemption does not 

require that a particular kind of individual be at risk of harm; ‘any individual’ will do.  Disclosure 

need not definitely endanger life or physical safety; a reasonable expectation of endangerment 

suffices.”  Pub. Emps. for Env’t Resp. v. U.S. Section, Int’l Boundary & Water Comm’n, U.S.-

Mex., 740 F.3d 195, 205 (D.C. Cir. 2014).  “The Court of Appeals interprets Exemption 7(F) 

broadly and does not require the government ‘to identify the specific individuals at risk from 

disclosure.’”  Nat’l Pub. Radio, Inc. v. FBI, 539 F. Supp. 3d 1, 9 (D.D.C. 2021) (quoting Elec. 

Priv. Info. Ctr. v. Dep’t of Homeland Sec., 777 F.3d 518, 525 (D.C. Cir. 2015)).  The government 

need provide only “reasonable detail” explaining “why withholding the [records] under 

Exemption 7(F) is appropriate.”  Id. 

DEA asserts Exemption 7(F), as well as Exemptions 6 and 7(C), to protect the names of 

DEA Special Agents, other law enforcement personnel, and individuals involved in criminal 

investigations.  Margaryan Decl. (ECF No. 104-4) ¶ 66.  Plaintiff Pompy does not dispute that 

DEA reasonably expects that disclosure of these individuals’ identities could reasonably be 

expected to endanger their lives or physical safety.  Rather, without citing any admissible evidence, 

he asserts that others may die in the absence of the disclosure of this information.  Pl.’s Opp’n 

(ECF No. 106) at 15–16.  Even if Plaintiff Pompy’s incredibly speculative and unsupported 
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assertion could be credited, Exemption 7(F) does not call for this sort of balancing of lives.  

Accordingly, DEA properly protects this information under Exemptions 7(F). 

VIII. DEA Released All Reasonably Segregable Information. 

If a responsive record contains information exempt from disclosure, any “reasonably 

segregable” nonexempt information must generally be disclosed.  5 U.S.C. § 552(b).  Nonexempt 

portions of records need not be disclosed, however, if they are “inextricably intertwined with 

exempt portions.”  Mead Data Cent., Inc. v. Dep’t of Air Force, 566 F.2d 242, 260 (D.C. Cir. 

1977).  To establish that all reasonably segregable, nonexempt information has been disclosed, an 

agency need only show “with ‘reasonable specificity’” that the information it has withheld cannot 

be further segregated.  Armstrong v. Exec. Off. of the President, 97 F.3d 575, 578–79 (D.C. Cir. 

1996); Canning v. Dep’t of Just., 567 F. Supp. 2d 104, 110 (D.D.C. 2008).  “Agencies are entitled 

to a presumption that they complied with the obligation to disclose reasonably segregable 

material,” which must be overcome by some “quantum of evidence” by the requester.  Sussman v. 

U.S. Marshals Serv., 494 F.3d 1106, 1117 (D.C. Cir. 2007); accord Memo. Op. (ECF No. 88) 

at 46.  If a record’s “unredacted markings would ‘have minimal or no information content,’” then 

the agency need not produce that material.  Perioperative, 57 F.4th at 1069 (quoting Mead Data, 

566 F.2d at 261 n.55). 

Plaintiff Pompy has not disputed that DEA conducted the requisite line-by-line review, nor 

has he objected to DEA’s treatment of the voluminous patient files, state patient prescription data, 

and employee timecards.  Instead, without citation, Plaintiff Pompy asserts that “[w]ith substantial 

certainty, substantial, material, document information remains.”  Pl.’s Opp’n (ECF No. 106) at 17.  

First, Plaintiff Pompy vaguely refers to “documents related to” “HFPP (Healthcare Fraud 

Prevention Partnership).”  Id.; see also Ctrs. for Medicare & Medicaid Servs., Healthcare Fraud 

Prevention Partnership, https://www.cms.gov/medicare/medicaid-coordination/healthcare-fraud-
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prevention-partnership.  Second, Plaintiff Pompy mentions the contracts or statements of work 

between DEA and Blue Cross Blue Shield of Michigan Mutual Insurance Company.  Both of 

Plaintiff Pompy’s concerns appear targeted at the adequacy of the search, which has already been 

decided, not segregability.  For instance, DEA previously explained that it was unable to find the 

contracts that Plaintiff Pompy sought.  See Declaration of Angela Hertel (ECF No. 59-11) 

¶¶ 26– 27.  As for the Healthcare Fraud Prevention Partnership, Plaintiff’s request did not seek 

records pertaining thereto.  See id. ¶¶ 18, 24 (confirming that Plaintiff Pompy requested 

“investigative records about himself” and “any contract or statements of work between DEA and 

the BCBS of Michigan”).  The Court has already determined that DEA conducted an adequate 

search in response to Plaintiff’s FOIA request.  See Memo. Op. (ECF No. 86) at 19–20.   

CONCLUSION 

Accordingly, for the foregoing reasons and those stated in Defendants’ opening brief, 

Defendants request that the Court grant Defendants’ third motion for summary judgment. 

Dated: December 20, 2023 
 Washington, DC 

Respectfully submitted, 
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