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3ODLQWLII 6LPID 5RVH 3KDUPDFHXWLFDO 6SHFLDOW\� ,QF� �³6LPIDURVH 3KDUPDF\´�� IRU LWV

FRPSODLQW DJDLQVW 'HIHQGDQWV 0HUULFN %� *DUODQG� LQ KLV RIILFLDO FDSDFLW\ DV $WWRUQH\ *HQHUDO RI

WKH 8QLWHG 6WDWHV� WKH 8QLWHG 6WDWHV 'HSDUWPHQW RI -XVWLFH �³'2-´�� $QQH 0LOJUDP� LQ KHU

RIILFLDO FDSDFLW\ DV $GPLQLVWUDWRU RI WKH 'UXJ (QIRUFHPHQW $GPLQLVWUDWLRQ� WKH 8QLWHG 6WDWHV

'UXJ (QIRUFHPHQW $GPLQLVWUDWLRQ �³'($´�� DQG WKH 8QLWHG 6WDWHV RI $PHULFD� E\ DQG WKURXJK

LWV $WWRUQH\� KHUHE\ DOOHJHV DQG VWDWHV DV IROORZV�

1$785( 2) 7+( $&7,21

�� 7KLV DFWLRQ DULVHV IURP '($¶V DWWHPSW WR VXEMHFW 3ODLQWLII WR DQ XQFRQVWLWXWLRQDO

DGPLQLVWUDWLYH SURFHHGLQJ EHIRUH D '($ $GPLQLVWUDWLYH /DZ -XGJH �³$/-´�� 'HIHQGDQWV

LVVXHG DQ 2UGHU WR 6KRZ &DXVH DQG ,PPHGLDWH 6XVSHQVLRQ RI 5HJLVWUDWLRQ FRPSHOOLQJ

6LPIDURVH 3KDUPDF\ WR SDUWLFLSDWH LQ DQ XQODZIXO DGMXGLFDWLYH SURFHVV EHIRUH D '($ $/-�

�
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�� '($¶V VFKHPH VXEMHFWLQJ UHJLVWUDQWV WR SUHOLPLQDU\ DQG ILQDO GHFLVLRQV� SHQDOWLHV�

HQIRUFHPHQWV� DQG KHDULQJV VXEVWDQWLDOO\ YLRODWHV 3ODLQWLII
V FRQVWLWXWLRQDO ULJKWV�

�� 7KH SHQGLQJ '($ DGPLQLVWUDWLYH SURFHHGLQJ DJDLQVW 6LPIDURVH YLRODWHV

FRQVWLWXWLRQDO VHSDUDWLRQ RI SRZHUV SULQFLSOHV� 3ODLQWLII LV VXEMHFWHG WR D KHDULQJ EHIRUH D

'($ $/- DSSRLQWHG LQ YLRODWLRQ RI $UWLFOH ,, RI WKH 8QLWHG 6WDWHV &RQVWLWXWLRQ� 7KH 8QLWHG

6WDWHV 6XSUHPH &RXUW LQ /XFLD KDV IRXQG WKDW DQ $/- DSSRLQWPHQW SURFHVV QHDUO\ LGHQWLFDO WR

WKDW H[HUFLVHG E\ WKH '($ LV XQFRQVWLWXWLRQDO DQG '($ KDV QRW DOWHUHG WKHLU DSSRLQWPHQW

SURFHVV FRQVLVWHQW ZLWK FRQVWLWXWLRQDO UHTXLUHPHQWV� /XFLD Y� 6(&� ��� 6� &W� ���� �������

'($ $/-V DUH QRW DSSRLQWHG LQ DFFRUGDQFH ZLWK $UWLFOH ,,� 6HFWLRQ �� &ODXVH � RI WKH 8QLWHG

6WDWHV &RQVWLWXWLRQ �³WKH $SSRLQWPHQWV &ODXVH´�� 8QGHU WKH $SSRLQWPHQWV &ODXVH� LQIHULRU

RIILFHUV VXFK DV '($ $/-V PXVW EH DSSRLQWHG E\ WKH 3UHVLGHQW RU WKH +HDG RI WKHLU

'HSDUWPHQW � WKH $WWRUQH\ *HQHUDO RI WKH 8QLWHG 6WDWHV� 7KH '($ $/-V KDYH QRW EHHQ

DSSRLQWHG E\ HLWKHU� �� &�)�5� � ������� SURYLGHV WKDW� ³$ SUHVLGLQJ RIILFHU� GHVLJQDWHG E\

WKH $GPLQLVWUDWRU� VKDOO SUHVLGH RYHU DOO KHDULQJV�´ 7KH '($ LV XQDEOH WR SURYLGH D SURSHUO\

DSSRLQWHG '($ $/- WR SUHVLGH RYHU WKH 3ODLQWLII¶V KHDULQJ�

�� )XUWKHUPRUH� WKH '($ $/-¶V GXDO OD\HU IRU�FDXVH VWDWXWRU\ UHVWULFWLRQV YLRODWHV

WKH 3UHVLGHQW¶V $UWLFOH ,, H[HFXWLYH SRZHU� 7KLV GXDO�OD\HU UHPRYDO SURWHFWLRQ SURKLELWV WKH

3UHVLGHQW IURP IDLWKIXOO\ H[HFXWLQJ WKH ODZ XQGHU WKH 7DNH &DUH &ODXVH RI WKH 8QLWHG 6WDWHV

&RQVWLWXWLRQ� 7KH &RXUW LQ /XFLD GHWHUPLQHG WKDW $/-V� QHDUO\ LGHQWLFDO WR '($ $/-V� DUH

LQIHULRU RIILFHUV DQG PXVW QRW EH LQVXODWHG IURP UHPRYDO LQ RUGHU WR VDWLVI\ VHSDUDWLRQ RI

SRZHUV SULQFLSOHV� /XFLD� ��� 6� &W� ����� 7KH '($¶V VFKHPH SURYLGHV GXDO OD\HU IRU�FDXVH

SURWHFWLRQ RI ERWK WKH $/-V DQG WKH %RDUG 0HPEHUV RI WKH 0HULW 6\VWHPV 3URWHFWLRQ %RDUG

�³063%´� EHFDXVH ERWK SDUWLHV DUH RQO\ UHPRYDEOH ³IRU�FDXVH´� WKXV LQVXODWLQJ WKH $/-V LQ
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YLRODWLRQ RI $UWLFOH ,, RI WKH 8QLWHG 6WDWHV &RQVWLWXWLRQ� �� &�)�5� � ������� SURYLGHV WKDW�

³$ SUHVLGLQJ RIILFHU� GHVLJQDWHG E\ WKH $GPLQLVWUDWRU� VKDOO SUHVLGH RYHU DOO KHDULQJV�´ 7KH

'($ LV XQDEOH WR SURYLGH D '($ $/- WKDW LV QRW VXEMHFW WR UHPRYDO ³IRU�FDXVH�´ WKXV

LQVXODWLQJ DOO SUHVHQW '($ $/-V� 7KHUHIRUH� WKH '($ LV XQDEOH WR SURYLGH D FRQVWLWXWLRQDOO\

UHPRYDEOH DQG DFFRXQWDEOH '($ $/- WR SUHVLGH RYHU WKH 3ODLQWLII¶V KHDULQJ�

�� 7KH &RXUW LQ -DUNHV\ KHOG WKDW DQ DGPLQLVWUDWLYH ODZ SURFHHGLQJ ZDV

XQFRQVWLWXWLRQDO� UXOLQJ WKDW ³&RQJUHVV XQFRQVWLWXWLRQDOO\ GHOHJDWHG OHJLVODWLYH SRZHU WR WKH

6(& E\ IDLOLQJ WR JLYH WKH 6(& DQ LQWHOOLJLEOH SULQFLSOH E\ ZKLFK WR H[HUFLVH WKH GHOHJDWHG

SRZHU�´ -DUNHV\ Y� 6(&� �� )��WK ���� ��� ��WK &LU� ����� FHUW� JUDQWHG ���� :/ ��������

BBBB 6�&W� BBBB �-XQH ��� ������ &RQJUHVV PD\ QRW GHOHJDWH WKHLU OHJLVODWLYH SRZHUV WR WKH

'($ DQG SURYLGH WKH '($ WKH DELOLW\ WR FUHDWH ODZV WKURXJK HQIRUFHPHQW DGMXGLFDWLRQ� 7KH

FXUUHQW '($ DGPLQLVWUDWLYH SURFHVV LV DV D VXEWHUIXJH WR OHJLVODWLRQ WKURXJK DGMXGLFDWLRQ �

FUHDWLQJ DQG HQIRUFLQJ ODZV WKURXJK WKHLU DGPLQLVWUDWLYH KHDULQJV� )XUWKHUPRUH� ³&RQJUHVV�

RU DQ DJHQF\ DFWLQJ SXUVXDQW WR FRQJUHVVLRQDO DXWKRUL]DWLRQ� FDQQRW DVVLJQ WKH DGMXGLFDWLRQ RI

VXFK FODLPV WR DQ DJHQF\ EHFDXVH VXFK FODLPV GR QRW FRQFHUQ SXEOLF ULJKWV DORQH�´ ,G�

�� 7KH 6HYHQWK $PHQGPHQW HQVXUHV WKH ULJKW WR D MXU\ WULDO IRU DOO DGMXGLFDWLRQV

³DQDORJRXV WR 6XLWV DW FRPPRQ ODZ�´ 6HH $[RQ (QWHU� Y� )7&� ��� 6� &W� ���� ��� �������

�� 6LPLODUO\� &RQJUHVV¶V GHOHJDWLRQ RI OHJLVODWLYH SRZHU WR WKH '($ DOORZV WKH '($

WR FKRRVH ZKHWKHU WKH '($ SXUVXHV D PDWWHU XQGHU WKHLU RZQ VWDWXWRU\ VFKHPH RU LQ DQ

$UWLFOH ,,, FRXUW� 7KH '($¶V VXFFHVV UDWH LV QHDU SHUIHFW ZKHQ SXUVXLQJ PDWWHUV XQGHU WKHLU

RZQ ZDWFK LQVWHDG RI DQ $UWLFOH ,,, FRXUW ZKHUH WKH UHJLVWUDQW LV DIIRUGHG IDLU� HTXLWDEOH� DQG

KHDULQJ EHIRUH DQ LPSDUWLDO MXGJH DV UHTXLUHG E\ GXH SURFHVV�
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�� 7KH HQWLUH VWUXFWXUH RI WKH '($¶V DGPLQLVWUDWLYH HQIRUFHPHQW SURFHVV LV

FRQVWLWXWLRQDOO\ GHIHFWLYH� ,W YLRODWHV VHSDUDWLRQ RI SRZHUV EHFDXVH RQH DJHQF\ KDV EHHQ

JUDQWHG WKH DXWKRULW\ WR FUHDWH UXOHV �OHJLVODWH�� HQIRUFH WKHP �DQ H[HFXWLYH IXQFWLRQ�� DQG

DGMXGLFDWH WKHP �MXGLFLDO SRZHU� LQ WKHLU LQWHUQDO DGPLQLVWUDWLYH HQIRUFHPHQW SURFHVV� DOO

EDVHG RQ WKH RSLQLRQV RI SULYDWH FLWL]HQV '($ KLUHG DV ³H[SHUW´ SKDUPDFLVW DQG SD\

KDQGVRPHO\ WR PDNH XS UXOHV WR HQIRUFH DV WKH\ JR DORQJ XQGHU '($¶V ³UHG IODJV´ FRQFHSW�

7KH *RYHUQPHQW FDQQRW GHSULYH FLWL]HQV SULYDWH ULJKWV WR SURSHUW\ LQ WKLV PDQQHU� ,Q WKLV

FDVH� '($¶V IODYRU�RI�WKH PRQWK DOOHJHG H[SHUW LV D FRPSHWLWRU RI WKH 3ODLQWLII¶V� +H LQYHQWHG

D VZHHSLQJ� XQVXSSRUWHG DQG DEVXUG QHZ PHGLFDO VWDQGDUG RI WUHDWPHQW �WKDW FRQWUDGLFWV WKH

³H[SHUW¶V´ SULRU WHVWLPRQ\ DQG HYHU\ RWKHU '($ ³H[SHUW¶V´ WHVWLPRQ\� DQG D QHZ UXOH WKDW

FRPSOHWHO\ GHQLHV SDWLHQWV ZLWKRXW LQVXUDQFH DFFHVV WR PHGLFDWLRQV MXVW IRU '($ WR VXEMHFW

3ODLQWLII WR HQIRUFHPHQW SURFHHGLQJV LQ LWV LQWHUQDO WULEXQDO� ZKHUH '($ QHYHU ORVHV DQG LWV

H[SHUWV DUH DOZD\V IRXQG PRUH UHOLDEOH DQG FUHGLEOH WKDQ WKH SKDUPDFLHV¶ H[SHUWV�

6SHFLILFDOO\� DFFRUGLQJ WR '($¶V VXSSRVHG H[SHUW� QR SKDUPDF\ FDQ HYHU ILOO �DQG QR GRFWRU

FDQ HYHU SUHVFULEH� D SUHVFULSWLRQ IRU LPPHGLDWH UHOHDVH SDLQ PHGLFDWLRQ WR DQ\ SDWLHQW�

LQFOXGLQJ SDWLHQWV ZLWK FDQFHU� IRU PRUH WKDQ WZR ��� WR WKUHH ��� PRQWKV DQG QR SKDUPDF\

FDQ HYHU GLVSHQVH PRUH WKDQ RQH ��� FRQWUROOHG VXEVWDQFH SUHVFULSWLRQV WR DQ\ SDWLHQW WKDW

GRHV QRW KDYH LQVXUDQFH� 7KLV YLRODWHV GXH SURFHVV� HTXDO SURWHFWLRQ RI WKH ODZ� LV DQ

XQFRQVWLWXWLRQDO GHOHJDWLRQ RI DXWKRULW\ WR D SULYDWH SHUVRQ LQ WKH UHJXODWHG LQGXVWU\ ZKR LV

3ODLQWLII¶V FRPSHWLWRU� DQG YLRODWHV WKH &6$ DQG FRQVWLWXWLRQDO SULQFLSOHV IHGHUDOLVP DV KLV

RSLQLRQV SRVLWLYHO\ FRQIOLFW ZLWK JRYHUQLQJ VWDWH ODZ�

�� 'HIHQGDQWV VHUYHG 3ODLQWLII ZLWK DQ 2UGHU WR 6KRZ &DXVH DQG DQ ,PPHGLDWH

6XVSHQVLRQ 2UGHU� 7KH '($ PD\ VHUYH D UHJLVWUDQW ZLWK DQ ,PPHGLDWH 6XVSHQVLRQ 2UGHU LI

�
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WKH $WWRUQH\ *HQHUDO ILQGV ³WKDW WKHUH LV DQ LPPLQHQW GDQJHU WR WKH SXEOLF KHDOWK RU

VDIHW\>«�@$ VXVSHQVLRQ XQGHU WKLV VXEVHFWLRQ VKDOO FRQWLQXH LQ HIIHFW XQWLO WKH FRQFOXVLRQ RI

VXFK SURFHHGLQJV� LQFOXGLQJ MXGLFLDO UHYLHZ WKHUHRI� XQOHVV VRRQHU ZLWKGUDZQ E\ WKH $WWRUQH\

*HQHUDO RU GLVVROYHG E\ D FRXUW RI FRPSHWHQW MXULVGLFWLRQ�´ �� 8�6�&� � ����G�� 7KH '($

LPPHGLDWHO\ VXVSHQGHG 3ODLQWLII¶V OLFHQVH� D SURWHFWHG SURSHUW\ ULJKW� DQG LUUHSDUDEO\ KDUPHG

3ODLQWLII¶V EXVLQHVV DQG KDV QRW DQG FDQQRW SURYLGH 3ODLQWLII ZLWK D SURPSW FRQVWLWXWLRQDO

SRVW�GHSULYDWLRQ KHDULQJ DV GHPRQVWUDWHG KHUHLQ� D7KH 'XH 3URFHVV FODXVH RI WKH 8�6�

&RQVWLWXWLRQ SURWHFWV DJDLQVW SURSHUW\ DQG RWKHU ULJKWV EHLQJ WDNHQ ZLWKRXW QRWLFH DQG DQ

RSSRUWXQLW\ WR EH KHDUG� DQG 3ODLQWLII¶V GXH SURFHVV ULJKWV DUH EHLQJ YLRODWHG�

��� 7KH '($¶V DGPLQLVWUDWLRQ KHDULQJ SURFHVV LV XQDEOH WR SURYLGH D FRQVWLWXWLRQDOO\

DSSURSULDWH MXGLFLDO UHYLHZ DQG WKHUHIRUH� 3ODLQWLII¶V GXH SURFHVV ULJKWV DQG $UWLFOH ,,, KDYH

EHHQ YLRODWHG� DQG 3ODLQWLII LV HQWLWOHG WR GLVVROXWLRQ E\ WKLV &RXUW� 3ODLQWLII¶V ILIWK DQG

IRXUWHHQWK $PHQGPHQW 'XH 3URFHVV ULJKWV KDYH EHHQ DQG FRQWLQXH WR EH YLRODWHG ZKLOH EHLQJ

VXEMHFWHG WR DQ XQFRQVWLWXWLRQDO KHDULQJ ZKLOH WKHLU SURSHUW\ KDV EHHQ WDNHQ DQG 3ODLQWLII

VHHNV HTXLWDEOH UHOLHI�

��� 3ODLQWLII VXIIHUV LUUHSDUDEOH KDUP IURP EHLQJ VXEMHFWHG WR D KHDULQJ EHIRUH D '($

$/-�

��� 3ODLQWLII VXIIHUV LUUHSDUDEOH KDUP IURP WKH GHOD\ FDXVHG E\ '($¶V IDLOXUH WR

SURYLGH 3ODLQWLII ZLWK D FRQVWLWXWLRQDO KHDULQJ SURFHVV�

��� 3ODLQWLII¶V OLNHOLKRRG RI VXFFHVV LV JUHDW EHFDXVH WKH '($¶V KHDULQJ SURFHVV

YLRODWHV PXOWLSOH FRQVWLWXWLRQDO ULJKWV�

��� 3ODLQWLII¶V OLNHOLKRRG RI VXFFHVV RQ WKH PHULWV� EHFDXVH WKH GHFLVLRQ WR

LPPHGLDWHO\ VXVSHQG LWV UHJLVWUDWLRQ ZDV DUELWUDU\ DQG FDSULFLRXV DQG XQFRQVWLWXWLRQDO�

�
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7+( 3$57,(6

��� 3ODLQWLII 6LPID 5RVH 3KDUPDFHXWLFDO 6SHFLDOW\� ,QF �D�N�D 6LPIDURVH 3KDUPDF\� LV

D )ORULGD FRUSRUDWLRQ ZLWK LWV SULQFLSDO SODFH RI EXVLQHVV LQ 3HPEURNH 3LQHV� )/�

��� 6LPIDURVH 3KDUPDF\ LV D IDPLO\�RZQHG DQG RSHUDWHG FRPPXQLW\ SKDUPDF\ WKDW

KDV EHHQ LQ EXVLQHVV VLQFH ����� ,W LV UHJLVWHUHG ZLWK WKH '($ WR GLVSHQVH FRQWUROOHG

VXEVWDQFHV DQG LWV UHJLVWUDWLRQ QXPEHU LV )6��������

��� 'HIHQGDQW 0HUULFN %� *DUODQG LV WKH $WWRUQH\ *HQHUDO RI WKH 8QLWHG 6WDWHV� DQG

WKH KHDG RI GHSDUWPHQW RI WKH 8QLWHG 6WDWHV 'HSDUWPHQW RI -XVWLFH� +H LV VXHG LQ KLV RIILFLDO

FDSDFLW\�

��� 'HIHQGDQW 'UXJ (QIRUFHPHQW $GPLQLVWUDWLRQ LV D IHGHUDO DJHQF\� KHDGTXDUWHUHG

LQ :DVKLQJWRQ� '�&�� ZLWKLQ WKH 8QLWHG 6WDWHV '2-�

��� 'HIHQGDQW $QQH 0LOJUDP LV WKH 'UXJ (QIRUFHPHQW $GPLQLVWUDWLRQ $GPLQLVWUDWRU�

6KH LV VXHG LQ KHU RIILFLDO FDSDFLW\�

��� 'HIHQGDQW 8QLWHG 6WDWHV RI $PHULFD LV QDPHG LQ DFFRUGDQFH ZLWK � 8�6�&� � ����

-85,6',&7,21 $1' 9(18(

��� 7KLV DFWLRQ DULVHV XQGHU WKH 8QLWHG 6WDWHV &RQVWLWXWLRQ� WKH &RQWUROOHG 6XEVWDQFHV

$FW� DQG WKH $GPLQLVWUDWLYH 3URFHGXUHV $FW�

��� 7KLV &RXUW KDV VXEMHFW PDWWHU MXULVGLFWLRQ RYHU WKLV DFWLRQ SXUVXDQW WR �� 8�6�&� �

����G����� �� 8�6�&� � ����� ����� ����� 6HH DOVR� $[RQ (QWHU�� ,QF��

��� 7KH 8QLWHG 6WDWHV KDV ZDLYHG LWV VRYHUHLJQ LPPXQLW\ IURP WKLV ODZVXLW LQ �

8�6�&� � ���� ,W KDV DOVR ZDLYHG LWV VRYHUHLJQ LPPXQLW\ WKURXJK WKH IHGHUDO FRPPRQ ODZ

SULQFLSOH RI QRQ�VWDWXWRU\ UHYLHZ� $GGLWLRQDOO\� WKLV DFWLRQ LV QRW EDUUHG E\ VRYHUHLJQ

LPPXQLW\ EHFDXVH WKH DFWLRQV FKDOOHQJHG ZHUH WDNHQ E\ GHIHQGDQWV 0HUULFN %� *DUODQG DQG

�
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$QQH 0LOJUDP RXWVLGH WKH VFRSH RI WKHLU VWDWXWRU\ DXWKRULW\ DQG WKXV QRW DFWLRQV RI WKH

VRYHUHLJQ DQG�RU ZHUH WDNHQ ZLWKLQ WKH VFRSH RI WKHLU DXWKRULW\ LQ YLRODWLRQ RI 3ODLQWLII¶V

FRQVWLWXWLRQDO ULJKWV DQG WKH SRZHU XSRQ ZKLFK WKHLU FRQGXFW LV EDVHG LV XQFRQVWLWXWLRQDO�

��� 7KLV &RXUW LV DXWKRUL]HG WR LVVXH WKH QRQ�PRQHWDU\ UHOLHI VRXJKW KHUHLQ SXUVXDQW

WR � 8�6�&� �� ���� ���� ���� DQG ����

��� 9HQXH LV SURSHU LQ WKLV )HGHUDO 'LVWULFW &RXUW XQGHU �� 8�6�&� � �����H� EHFDXVH

�L� RQH RU PRUH 'HIHQGDQWV LV DQ RIILFHU RU HPSOR\HH RI WKH 8QLWHG 6WDWHV RU DQ\ DJHQF\

WKHUHRI DFWLQJ LQ KLV RIILFLDO FDSDFLW\ RU XQGHU FRORU RI OHJDO DXWKRULW\� RU LV DQ DJHQF\ RI WKH

8QLWHG 6WDWHV� RU LV WKH 8QLWHG 6WDWHV� 9HQXH LV DOVR SURSHU LQ WKLV &RXUW XQGHU �� 8�6�&� �

�����H�����%� EHFDXVH D VXEVWDQWLDO SDUW RI WKH HYHQWV JLYLQJ ULVH WR WKH FODLP RFFXUUHG LQ WKLV

'LVWULFW�

%$&.*5281'

7+( &21752//(' 68%67$1&(6 $&7

��� 7KH &RQWUROOHG 6XEVWDQFHV $FW �&6$ RU WKH ³$FW´� FUHDWHV D FORVHG UHJXODWRU\

V\VWHP PDNLQJ LW XQODZIXO WR PDQXIDFWXUH� GLVWULEXWH� GLVSHQVH� RU SRVVHVV DQ\ FRQWUROOHG

VXEVWDQFH H[FHSW LQ WKH PDQQHU DXWKRUL]HG E\ WKH $FW� *RQ]DOHV Y� 5DLFK� ��� 8�6� �� ��

������� -RQHV 7RWDO +HDOWK &DUH 3KDUPDF\� //& Y� '($� ��� )��G ���� ��� ���WK &LU� ������

7KH $FW UHTXLUHV SKDUPDFLHV WKDW GLVSHQVH SUHVFULSWLRQV IRU FRQWUROOHG VXEVWDQFHV� WR REWDLQ

SURSHU UHJLVWUDWLRQ �L�H�� D OLFHQVH� IURP WKH $WWRUQH\ *HQHUDO�

��� 7KH $WWRUQH\ *HQHUDO KDV GHOHJDWHG KLV DXWKRULW\ XQGHU WKH &6$� LQFOXGLQJ WKH

DXWKRULW\ &RQJUHVV FRQIHUUHG RQ KLP WR GHQ\� UHYRNH� RU VXVSHQG SKDUPDF\ UHJLVWUDWLRQV� WR

WKH $GPLQLVWUDWRU RI WKH '($� �� &�)�5� � ������

�
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��� '($ PD\ UHYRNH DQ H[LVWLQJ UHJLVWUDWLRQ RU GHQ\ DQ\ DSSOLFDWLRQ IRU UHJLVWUDWLRQ

LI WKH UHJLVWUDWLRQ ZRXOG EH ³LQFRQVLVWHQW ZLWK WKH SXEOLF LQWHUHVW�´ �� 8�6�&� �� ����D���� 	

����I��

��� :KHQ WKH '($ SURSRVHV WR UHYRNH DQ H[LVWLQJ UHJLVWUDWLRQ LW PXVW VHUYH DQ RUGHU

WR VKRZ FDXVH RQ WKH UHJLVWUDQW WKDW FRQWDLQV D VWDWHPHQW RI WKH EDVLV IRU WKH SURSRVHG

UHYRFDWLRQ� LQFOXGLQJ VSHFLILF FLWDWLRQV WR DQ\ ODZV RU UHJXODWLRQV DOOHJHG WR EH YLRODWHG DQG

GLUHFWV WKH UHJLVWUDQW WR DSSHDU EHIRUH WKH $JHQF\ DW D WLPH DQG SODFH QRW OHVV WKDQ WKLUW\ ����

GD\V IURP WKH GDWH RI UHFHLSW RI WKH RUGHU� �� 8�6�&� � ����F�� 3URFHHGLQJV WR UHYRNH D

SKDUPDF\¶V UHJLVWUDWLRQ VKDOO EH FRQGXFWHG LQ DFFRUGDQFH ZLWK WKH $3$� �� 8�6�&� �

����F����� �� &�)�5� ��������

��� 7KH $FW JUDQWV WKH $WWRUQH\ *HQHUDO �GHOHJDWHG WR '($� OLPLWHG DXWKRULW\ WR

VXVSHQG D UHJLVWUDWLRQ VLPXOWDQHRXVO\ ZLWK WKH LQVWLWXWLRQ RI UHYRFDWLRQ SURFHHGLQJV DQG WR

VHL]H DOO FRQWUROOHG VXEVWDQFHV LQ WKH UHJLVWUDQW¶V SRVVHVVLRQ DW WKH WLPH RI WKH VXVSHQVLRQ RQO\

LQ FDVHV ZKHUH KH ILQGV WKDW WKHUH LV DQ ³LPPLQHQW GDQJHU WR WKH SXEOLF KHDOWK DQG VDIHW\´

MXVWLI\LQJ WKLV XUJHQW DFWLRQ ZLWKRXW QRWLFH DQG EHIRUH D KHDULQJ� �� 8�6�&� � ����G������ ��

&�)�5� ��������I��

��� &RQJUHVV ZDV FDUHIXO WR VWULFWO\ OLPLW WKH DXWKRULW\ WR VXVSHQG D UHJLVWUDWLRQ

ZLWKRXW QRWLFH DQG DQ RSSRUWXQLW\ IRU D KHDULQJ RQO\ WR ³HPHUJHQF\ VLWXDWLRQV´ ZKHUH LW LV

QHFHVVDU\ WR SURWHFW JHQXLQH ³LPPLQHQW GDQJHU WR WKH SXEOLF KHDOWK DQG VDIHW\´ ³WR SUHVHUYH

FRQVWLWXWLRQDO VDIHJXDUGV ZLWK UHIHUHQFH WR WKH VHL]XUH RI SURSHUW\ RU WKH GHSULYDWLRQ RI

SURIHVVLRQDO VWDWXV ZLWKRXW QRWLFH�´ 1RUPDQ %ULGJH 'UXJ &R� Y� %DQQHU� ��� )��G ����

� ³,PPLQHQW GDQJHU WR WKH SXEOLF KHDOWK DQG VDIHW\´ PHDQV WKDW ³GXH WR WKH IDLOXUH RI WKH
UHJLVWUDQW WR PDLQWDLQ HIIHFWLYH FRQWUROV DJDLQVW GLYHUVLRQ RU RWKHUZLVH FRPSO\ ZLWK WKH
REOLJDWLRQV RI D UHJLVWUDQW XQGHU WKLV VXEFKDSWHU RU VXEFKDSWHU ,,� WKHUH LV D VXEVWDQWLDO OLNHOLKRRG
RI DQ LPPHGLDWH WKUHDW RI GHDWK� VHULRXV ERGLO\ KDUP� RU DEXVH RI D FRQWUROOHG VXEVWDQFH ZLOO
RFFXU LQ WKH DEVHQFH RI DQ LPPHGLDWH VXVSHQVLRQ RI WKH UHJLVWUDQW�´ �� 8�6�&� � ����G�����

�
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������ ��WK &LU� ������ &DUGLQDO +HDOWK� ,QF� Y� +ROGHU� ��� )�6XSS��G ���� ���� ���� ��� 	

������ �'� '�&� ������

��� $GGLWLRQDOO\� XQGHU WKH VWDWXWRU\ IUDPHZRUN RI WKH &6$ DQG '($ UHJXODWLRQV�

DQG GXH SURFHVV UHTXLUHPHQWV� LI WKH '($ LVVXHV D SUH�KHDULQJ VXVSHQVLRQ RUGHU EDVHG RQ D

ILQGLQJ RI ³LPPLQHQW GDQJHU WR WKH SXEOLF KHDOWK DQG VDIHW\�´ LW PXVW SURYLGH D SURPSW

SRVW�GHSULYDWLRQ KHDULQJ DW WKH UHJLVWUDQW¶V UHTXHVW� �� 8�6�&� ����G����� �� &�)�5�

��������K��

��� ,I WKH '($ H[HUFLVHV LWV LPPHGLDWH VXVSHQVLRQ DXWKRULW\ ZLWKRXW SURYLGLQJ D

UHJLVWUDQW D SURPSW FRQVWLWXWLRQDO KHDULQJ XSRQ UHTXHVW� '($ YLRODWHV WKH &6$� LWV RZQ

UHJXODWLRQV� DQG GHSULYHV LW RI SURWHFWHG SURSHUW\ LQWHUHVWV ZLWKRXW GXH SURFHVV RI ODZ LQ

YLRODWLRQ RI WKH )LIWK $PHQGPHQW�

��� $Q\ VXVSHQVLRQ XQGHU �� 8�6�&� ����G� UHPDLQV LQ HIIHFW XQWLO WKH FRQFOXVLRQ RI

WKH DGPLQLVWUDWLYH KHDULQJ SURFHHGLQJV� LQFOXGLQJ MXGLFLDO UHYLHZ WKHUHRI� XQOHVV VRRQHU

ZLWKGUDZQ E\ WKH $GPLQLVWUDWRU RU ³GLVVROYHG E\ D FRXUW RI FRPSHWHQW MXULVGLFWLRQ�´ ��

8�6�&� ����G����� �� &�)�5� ��������K��

7+( '($¶6 )81'$0(17$//< )/$:('� ,1+(5(17/< 81)$,5 $1'
&2167,787,21$//< '()(&7,9( $'0,1,675$7,9( +($5,1* 352&(66

��� 7KH '($ HPSOR\V RQO\ WKUHH $/-V� WZR DUH IRUPHU '($ DWWRUQH\V�

��� 7KH $/- RVWHQVLEO\ SUHVLGHV RYHU WKH KHDULQJ DQG DOO SUHKHDULQJ PDWWHUV DQG

RIIHUV D PHUH UHFRPPHQGDWLRQ WR WKH $GPLQLVWUDWRU� ZKR KDV WKH ILQDO VD\ DQG QRW

VXUSULVLQJO\ DOZD\V ILQGV IRU KHUVHOI LQ KHU RZQ ³FRXUW�´ UXEEHU VWDPSLQJ KHU RZQ ,62�26&

WKDW LQLWLDWHG WKH SURFHHGLQJV�

��� ,Q WKH UDUH HYHQW WKDW DQ $/- PDNHV D UHFRPPHQGDWLRQ WKDW LV QRW FRPSOHWHO\

IDYRUDEOH WR WKH '($� WKH $GPLQLVWUDWRU RYHUUXOHV WKH $/-�

�
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��� )XUWKHUPRUH� $SSHOODWH &RXUWV FDQQRW UHYLHZ IDFWXDO GHWHUPLQDWLRQV DQG ILQGLQJV

PDGH E\ WKH $GPLQLVWUDWRU LQ WKHLU ILQDO DJHQF\ GHFLVLRQ� LQVWHDG WKH\ PXVW WDNH WKH

$GPLQLVWUDWRU
V ILQGLQJV DV FRQFOXVLYH� �� 8�6�&� � ����

��� 7KH $GPLQLVWUDWRU KDV FRPSOHWH FRQWURO RYHU WKH HQWLUH SURFHVV ± IURP LVVXLQJ

WKH RUGHU WR VKRZ FDXVH WR LVVXLQJ WKH ILQDO GHFLVLRQ�

��� 7KH FUXVKLQJ HIIHFW WKH ,62 KDV RQ WKH UHJLVWUDQW¶V EXVLQHVV �DQG OLYHOLKRRG�

UHTXLUHV H[SHGLHQF\ RQ WKH UHJLVWUDQW¶V SDUW�

��� 7KH *RYHUQPHQW RIWHQ WDNHV \HDUV WR ³LQYHVWLJDWH´ EHIRUH LVVXLQJ DQ 26&�,62

DQG IUHHO\ LV JUDQWHG H[WHQVLRQV IRU DQ\ UHDVRQ VXFK DV ³OLPLWHG UHVRXUFHV´ ZKLOH UHJLVWUDQWV

OLNH GRFWRUV DQG SKDUPDFLHV DUH KHOG WR VWULQJHQW GHDGOLQHV DQG IRUFHG WR OLWLJDWH TXLFNO\ ZLWK

YHU\ OLPLWHG LQIRUPDWLRQ DIWHU WKH ,62�26& LV LVVXHG� 7KLV LV H[DFWO\ ZKDW KDSSHQHG LQ

3ODLQWLII¶V SURFHHGLQJ�

��� 8QGHU '($ UHJXODWLRQV� UHJLVWUDQWV DUH RQO\ SHUPLWWHG YHU\ OLPLWHG DQG EDVLF

LQIRUPDWLRQ ODWH LQ WKH SURFHVV DIWHU WKH SUHKHDULQJ FRQIHUHQFH� 7KHUH LV QR ULJKW WR DQ\

GLVFRYHU\ EH\RQG WKLV ZLWKRXW WKH SHUPLVVLRQ RI WKH $/-� ZKLFK LV URXWLQHO\ GHQLHG� ,Q

3ODLQWLII¶V FDVH IRU H[DPSOH� WKH $/- GHQLHG 3ODLQWLII¶V UHTXHVW IRU VXESRHQDV WR KHDOWK

LQVXUHUV WKDW ZRXOG KDYH SURYLGHG 3ODLQWLII ZLWK KLJKO\ UHOHYDQW DQG DGPLVVLEOH GRFXPHQWV RQ

WKH SDWLHQWV DW LVVXH EHFDXVH WKH\ $/- EHOLHYHG WKH\ ZHUH QRW ³QHFHVVDU\�´

��� 7KH *RYHUQPHQW LV DZDUH WKDW LPPHGLDWH VXVSHQVLRQ RUGHUV KDYH D FULSSOLQJ

HIIHFW RQ SKDUPDFLHV¶ EXVLQHVVHV DQG WKDW MXGLFLDO UHYLHZ RI WKHVH RUGHUV LV H[WUHPHO\ OLPLWHG

XQGHU FXUUHQW FDVH ODZ DQG LW H[SORLWV WKLV DQG WKH OLPLWHG UHVRXUFHV VPDOO SKDUPDFLHV KDYH WR

ILJKW EHLQJ IRUFHG WR VXFFXPE WR '($¶V DGPLQLVWUDWLYH KHDULQJ SURFHVV�

��
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��� $V D UHVXOW� '($ KDV DQ DOPRVW XQEHDWHQ UHFRUG LQ LWV LQ�KRXVH WULEXQDO �EXW GRHV

QRW IDUH DV ZHOO LQ IHGHUDO FRXUW��

��� /LWLJDWLQJ DJDLQVW �DQG IRU� WKH '($ LQ LWV KRPH FRXUW LV VR ZURXJKW ZLWK DEXVH

IURP WKH '($¶V FRPELQHG OHJLVODWLYH DQG SROLF\ PDNLQJ� H[HFXWLYH� DQG DGMXGLFDWLYH SRZHU

RYHU WKH HQWLUH SURFHHGLQJV WKDW HYHQ WKH '($¶V RZQ &KLHI $/- SXEOLFO\ DFNQRZOHGJHV KRZ

XQIDLU LW LV DQG TXHVWLRQV ZK\ UHVSRQGHQWV GUDJJHG EHIRUH WKH $JHQF\ DUH QRW UXQQLQJ ³WR

VHHN UHGUHVV LQ IHGHUDO FRXUWV�´ -RKQ -� 0XOURRQH\� ,, 	 .DWKHULQH (� /HJHO� &XUUHQW

1DYLJDWLRQ 3RLQWV LQ 'UXJ 'LYHUVLRQ /DZ� +LGGHQ 5RFNV LQ 6KDOORZ� 0XUN\� 'UXJ�,QIHVWHG

:DWHUV� ��� 0DUTXHWWH /DZ 5HY� ���� ��� �������

��� ,Q D ODZ UHYLHZ DUWLFOH� '($ &KLHI $/- 0XOURRQH\ � WKH RQO\ QRQ�IRUPHU '($

DWWRUQH\ � RSHQO\ FULWLFL]HG WKH $GPLQLVWUDWRU DQG XQHOHFWHG� XQDSSRLQWHG PHPEHUV RI WKH

$GPLQLVWUDWRU¶V VWDII IRU EUD]HQO\ YLRODWLQJ WKH $3$� '($¶V KHDULQJ UHJXODWLRQV� DQG GXH

SURFHVV DQG SURYLGHG QXPHURXV H[DPSOHV RI KRZ '($ ZLHOGV H[SDQVLYH� XQFKHFNHG

OHJLVODWLYH� H[HFXWLYH� DQG MXGLFLDO SRZHUV LQ LWV DGPLQLVWUDWLYH HQIRUFHPHQW SURFHHGLQJV WR

GHSULYH LQGLYLGXDOV RI YHVWHG SULYDWH ULJKWV WR SURSHUW\ �WKHLU UHJLVWUDWLRQV DQG LQ WXUQ

OLYHOLKRRGV�� LQFOXGLQJ EXW QRW OLPLWHG WR�

Ɣ &RQVLGHULQJ HYLGHQFH WKDW ZDV H[FOXGHG E\ WKH $/- GXULQJ WKH KHDULQJ WR VXSSRUW WKH
VDQFWLRQ LPSRVHG DJDLQVW UHVSRQGHQW LQ GHURJDWLRQ RI LWV GXH SURFHVV ULJKW WR UHVSRQG WR
WKH HYLGHQFH DJDLQVW KLP� ZKLFK WKH '�&� &LUFXLW &RXUW RI $SSHDOV DOVR UHEXNHG WKH
$GPLQLVWUDWRU IRU� 0DVWHUV 3KDUPDFHXWLFDOV� ,QF� Y� '($� ��� )� ���� ��� �'�&� &LU�
������

Ɣ )UHTXHQWO\ GLVUHJDUGLQJ WKH ³GHILQHG VWUXFWXUH RI DGMXGLFDWRU\ GXWLHV DQG LQVXODWLRQ
&RQJUHVV SURYLGHG OLWLJDQWV´ LQ WKH $3$ WKDW DUH ³ODFHG LQWR '($¶V RZQ UHJXODWLRQV´ WR
³HQVXUH D MXVW UHVXOW DQG DQ DSSHDUDQFH RI IDLUQHVV´ DQG WKHLU FDVH ZLOO EH GHFLGHG E\ DQ
³LPSDUWLDO MXGJH�´ 7KLV LQFOXGHV VXD VSRQWH UHYHUVDOV RI $/- GHFLVLRQV RQ PDWWHUV
H[FOXVLYHO\ ZLWKLQ WKHLU DXWKRULW\ WKDW GHQ\ WKH UHVSRQGHQW¶V ULJKW WR GXH SURFHVV�
)UHTXHQWO\� WKH $GPLQLVWUDWRU¶V ³DQRQ\PRXV VWDII PHPEHUV VWHS LQWR WKH UROH RI
SVHXGR�$/-V DQG PDQDJH FRQWHVWHG OLWLJDWLRQ ± ZLWKRXW RIIHULQJ DQ\ RI WKH SURWHFWLRQV
WKDW WKH $/- VWUXFWXUH DIIRUGV WR OLWLJDQWV´ DW WKH ILQDO RUGHU VWDJH WR KHOS WKH *RYHUQPHQW

��
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VKRUH XS LWV FDVH RU IL[ LWV PLVWDNHV� 7KLV LQFOXGHV GLUHFWLQJ WKH *RYHUQPHQW WR FXUH
GHIHFWV LQ HYLGHQFH DQG UHVXEPLW LW DQG WKHQ DFFHSWLQJ WKLV HYLGHQFH LQWR WKH UHFRUG RYHU
UHVSRQGHQW¶V REMHFWLRQ JUDWXLWRXVO\ FRUUHFWLQJ DQ LPSRUWDQW PLVWDNH LQ WKH *RYHUQPHQW¶V
FKDUJLQJ GRFXPHQWV� 0XOURRQH\ QRWHG WKDW WKLV YLRODWHV WKH $3$ DQG ³ULVNV D
GHWHUPLQDWLRQ WKDW WKH µSURFHHGLQJV¶ ZHUH XOWUD YLUHV DQG SHU VH YLRODWLYH RI GXH SURFHVV�´

Ɣ &RQYHUVHO\� WKH $GPLQLVWUDWRU¶V VWDII KDYH EHHQ ³PDUNHGO\ PRUH DJJUHVVLYH´ DJDLQVW
UHVSRQGHQWV LQ DSSO\LQJ RYHUO\ WHFKQLFDO EDVHV WR GLVUHJDUG LVVXHV UDLVHG LQ WKHLU ILOLQJV�

Ɣ ([SDQVLYHO\ WDNLQJ RIILFLDO QRWLFH RI IDFWV DIWHU WKH KHDULQJ LQ ILQDO RUGHUV WR H[FOXVLYHO\
IDYRU WKH *RYHUQPHQW ZLWKRXW HYHU JLYLQJ UHVSRQGHQWV D UHDO RSSRUWXQLW\ WR FRQWHVW WKHP�

Ɣ 7KH $GPLQLVWUDWRU¶V VWDII IUHTXHQWO\ ³GURS DGGLWLRQDO IDFWV´ LQWR WKH UHFRUG ZKLOH WKH\ DUH
GUDIWLQJ ILQDO RUGHUV LQ YLRODWLRQ RI WKH $3$¶V SURKLELWLRQ RI FRQGXFWLQJ LQYHVWLJDWLYH
IXQFWLRQV DQG VLPXOWDQHRXVO\ DGYLVLQJ RQ WKH $JHQF\¶V ILQDO DGMXGLFDWLRQ�

Ɣ 7KH $GPLQLVWUDWRU RIWHQ SXEOLFO\ DQG JUDWXLWRXVO\ VFROGV $/-¶V LQ ILQDO RUGHUV SXEOLVKHG
LQ WKH )HGHUDO 5HJLVWHU ³ZLWK LQFUHDVLQJ DJJUHVVLYHQHVV´ WR EXOO\ WKHP LQWR GHFLGLQJ IRU
WKH $JHQF\ DQG GHYHORS JHQHUDO ELDV WRZDUG UHVSRQGHQWV� $/- 0XOURRQH\ DOVR ODPHQWHG
WKH ³LQFUHDVHG ZLOOLQJQHVV RQ WKH SDUW RI WKH $JHQF\ WR GLVUHJDUG IDFWV IRXQG E\ LPSDUWLDO
$/-V DQG VXEVWLWXWH LWV RZQ� GLIIHUHQW IDFWV´ DQG WR GLVUHJDUG WKH OHJDO ILQGLQJV RI LWV
$/-V LQ $JHQF\ ILQDO RUGHUV�

0XOURRQH\� ��� 0DUTXHWWH /DZ 5HY� DW ������� �³$JHQF\ ILQDO RUGHUV KDYH PRUH DJJUHVVLYHO\

XWLOL]HG RIILFLDO QRWLFH� VXPPDU\ GLVSRVLWLRQ� DQG OLWLJDWLRQ E\ FRQVHQW� DQG KDYH DUJXDEO\

GHPRQVWUDWHG D YRUDFLRXV DSSHWLWH IRU VXSSODQWLQJ WKH IDFWV DQG ODZ UHFRPPHQGHG E\ LWV

LPSDUWLDO $/-V ZLWK WKH $JHQF\¶V RZQ IDFWV DQG ODZ EDVHG RQ LWV UHYLHZ RI WKH UHFRUG�´�

'($¶6 86( 2) $'0,1,675$7,9( (1)25&(0(17 $&7,216
$*$,167 3+$50$&,(6 $1':+2/(6$/(56�',675,%87256

2) &21752//(' 68%67$1&(6

��� 8QGHU LQWHQVH SUHVVXUH WR SURGXFH UHVXOWV DQG PDNH XS IRU LWV RZQ

ZHOO�GRFXPHQWHG IDLOXUHV WR DGGUHVV WKH RSLRLG FULVLV� '($ LQYHQWHG DQ DPRUSKRXV FRQFHSW

RI ZKDW LW FDOOV ³UHG IODJV´ LQ DGPLQLVWUDWLYH HQIRUFHPHQW DFWLRQV DJDLQVW SKDUPDFLHV LW EHJDQ

KHUGLQJ WKURXJK LWV LQ�KRXVH WULEXQDO LQ RU DURXQG �����

��� $FFRUGLQJ WR WKH '($� D ³UHG IODJ´ LV D FLUFXPVWDQFH WKDW GRHV RU VKRXOG UDLVH D

UHDVRQDEOH VXVSLFLRQ WKDW D FRQWUROOHG VXEVWDQFH SUHVFULSWLRQ PD\ QRW EH IRU D OHJLWLPDWH

��
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PHGLFDO SXUSRVH� )LQDO $JHQF\ GHFLVLRQV LQ HQIRUFHPHQW DFWLRQV ODWFKHG RQ WR WKH JHQHUDO

FRQFHSW RI UHG IODJV DV D PHDQV WR SRWHQWLDOO\ PHHW LWV �RZQ� GLIILFXOW EXUGHQ WR GHPRQVWUDWH

WKH UHTXLVLWH GHJUHH RI VFLHQWHU IRU D YLRODWLRQ RI D SKDUPDFLVW
V ³FRUUHVSRQGLQJ

UHVSRQVLELOLW\´ E\ HVWDEOLVKLQJ ³ZLOOIXO EOLQGQHVV�´ �� &�)�5� ������� �D SKDUPDFLVW PD\ QRW

³NQRZLQJO\´ ILOO D SUHVFULSWLRQ WKDW ZDV QRW ³LVVXHG IRU D OHJLWLPDWH PHGLFDO SXUSRVH E\ D

>SUHVFULEHU@ LQ WKH XVXDO FRXUVH RI KLV SURIHVVLRQDO SUDFWLFH´�� 7KDW LV� DFFRUGLQJ WR '($¶V

OHJDO UHDVRQLQJ� LI D SKDUPDFLVW GRHV QRW DGGUHVV DQ DOOHJHG UHG IODJ EHIRUH ILOOLQJ D

SUHVFULSWLRQ� WKLV FRXOG EH VRPH FLUFXPVWDQWLDO HYLGHQFH WKDW WKH SKDUPDFLVW GHOLEHUDWHO\

WXUQHG D EOLQG H\H WR FLUFXPVWDQFH�V� GHPRQVWUDWLQJ WR D KLJK GHJUHH RI FHUWDLQW\ WKDW WKH

SUHVFULSWLRQ ODFNHG D OHJLWLPDWH PHGLFDO SXUSRVH�

��� 5HG IODJV � LQFOXGLQJ ZKDW LV D UHG IODJ� ZKDW D SKDUPDFLVW LV H[SHFWHG WR GR ZKHQ

D UHG IODJ LV SUHVHQW� DQG JLYHQ WKDW ³DOO UHG IODJV GR QRW KDYH WKH VDPH KXH�´ ZKLFK RQHV DQG

KRZ PDQ\ PXVW EH SUHVHQW DQG LQ ZKDW FRPELQDWLRQV WR VKRZ ZLOOIXO EOLQGQHVV � DUH QRW

FRQWDLQHG LQ WKH &6$ RU '($¶V UHJXODWLRQV RU LQ DQ\ '($ JXLGDQFH� UXOH RU SXEOLFDWLRQ�

'HVSLWH QXPHURXV UHTXHVWV IURP WKH UHJXODWHG FRPPXQLW\ RYHU PDQ\ \HDUV� '($ UHIXVHV WR

LVVXH DQ\ IRUPDO RU LQIRUPDO UXOHV RU JXLGDQFH ZKDWVRHYHU RQ WKLV FRQWURYHUVLDO SROLF\ HYHQ

WKRXJK LW HDVLO\ FRXOG�

��� ,QVWHDG� '($ XVHV LWV UHG IODJV FRQFHSW WR FUHDWH QHZ EURDG JHQHUDO VWDQGDUGV RI

SKDUPDF\ SUDFWLFH ZLWKRXW XQGHUJRLQJ $3$ UXOHPDNLQJ DQG VLPXOWDQHRXVO\ HQIRUFH WKHP

DJDLQVW VHOHFW SKDUPDFLHV DUELWUDULO\ WDUJHWHG IRU XQFRQVWLWXWLRQDO UHYRFDWLRQ DQG VXVSHQVLRQ

SURFHHGLQJV EHIRUH '($¶V LQWHUQDO WULEXQDO ZKHUH LW LV SURVHFXWRU� MXGJH� DQG MXU\�

��

Case 0:23-cv-61531-XXXX   Document 1   Entered on FLSD Docket 08/09/2023   Page 13 of 30



��� :KHQ D UHJLVWUDQW LV VXEMHFWHG WR HQIRUFHPHQW DFWLRQV LQ '($¶V KRPH ³FRXUW¶ DQG

WKH UHVXOWV WKHUHRI RIWHQ WHQG WR GHSHQG RQ WKLQJV OLNH WKH W\SH DQG VL]H RI WKH SKDUPDF\� KRZ

PXFK PRQH\ LW KDV� DQG ZKHWKHU LW KDV LQIOXHQFH ZLWKLQ WKH '($ DIIHFWV WKH RXWFRPH�

��� )RU H[DPSOH� ZKHQ '($ FODLPV ODUJH QDWLRQDO FKDLQ SKDUPDFLHV OLNH :DOPDUW

GLVSHQVHG SUHVFULSWLRQV ZLWKRXW UHVROYLQJ UHG IODJV� LW XVHV WKH WKUHDW RI HQIRUFHPHQW DFWLRQV

GXULQJ VHWWOHPHQW QHJRWLDWLRQV WR H[WUDFW H[RUELWDQW VHWWOHPHQWV IURP WKHP DQG VHFRQGDULO\ DQ

DJUHHPHQW WR LPSOHPHQW '($ GHPDQGHG SURWRFROV WR DGGUHVV UHG IODJV� :KHQ :DOPDUW �DQG

RWKHU ODUJH SKDUPDFLHV ZLWK GHHS SRFNHWV� GLG QRW DJUHH WR '($¶V VHWWOHPHQW WHUPV� WKH '2-

VXHG :DOPDUW LQ GLVWULFW FRXUW IRU FLYLO SHQDOWLHV DQG DQ LQMXQFWLRQ XQGHU WKH &6$�

��� 2WKHU ODUJH QDWLRQDO SKDUPDF\ FKDLQV DQG GLVWULEXWRUV KDYH HIIHFWLYHO\ ERXJKW

WKHLU ZD\ RXW RI ,62¶V DQG 26& UHYRFDWLRQ SURFHHGLQJV E\ SD\LQJ WKH *RYHUQPHQW KXQGUHGV

RI PLOOLRQV RI GROODUV DQG DJUHHLQJ WR LPSOHPHQW '($¶V SURWRFROV IRU UHVROYLQJ DOOHJHG UHG

IODJV�

��� '($ SXUVXHV WKH VDPH UHG IODJ DOOHJDWLRQV DJDLQVW VPDOO� LQGHSHQGHQW� QRQ�FKDLQ

SKDUPDFLHV E\ LVVXLQJ ,62�26&¶V WKDW ORFN WKHP LQWR LWV LQWHUQDO DGPLQLVWUDWLYH SURFHHGLQJV�

'($ KDV QR UHDO LQWHUHVW LQ VHFXULQJ RU LPSURYLQJ DQ\ FRPSOLDQFH IURP WKHP RU HQJDJLQJ LQ

DQ\ FRRSHUDWLYH HIIRUWV WR FRPEDW DEXVH DQG GLYHUVLRQ WKURXJK WKHVH SURFHHGLQJV� ,QVWHDG�

WKH '($ LV RXW IRU EORRG DQG ZDQWV RQO\ WR SXW WKHP RXW RI EXVLQHVV�

��� <HW RWKHU SKDUPDFLHV ZLWKLQ WKLV VDPH FODVV DUH WUHDWHG GLIIHUHQWO\ DQG DUH VXHG LQ

IHGHUDO FRXUW ZKHUH WKH\ HQMR\ DOO WKH SURWHFWLRQV RI OLWLJDWLRQ LQ DQ $UWLFOH ,,, FRXUW DQG D IDLU

FRQVWLWXWLRQDO KHDULQJ EHIRUH D QHXWUDO GHFLVLRQ PDNHU WKDW WKRVH KDXOHG EHIRUH '($ FDQ RQO\

GUHDP RI� 7KHUH LV QR OHJLWLPDWH UDWLRQDO EDVLV IRU WKLV VHOHFWLYH HQIRUFHPHQW� 5DWKHU� WKH

*RYHUQPHQW IXQQHOV ZKDW LW FRQVLGHUV WR EH D ³KDUG FDVH´ WR WKH '($ EHFDXVH LW QHYHU ORVHV

��
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WKHUH DQG EULQJV HDV\ RQHV� LQFOXGLQJ FDVHV LQYROYLQJ HJUHJLRXV DQG REYLRXVO\ FULPLQDO

GLVSHQVLQJ� LQ IHGHUDO FRXUW ZKHUH WKLQJV DUH IDLU�

��� 7KH PRVW UHFHQW '($ VFDQGDO LQYROYHV ERWK D YLRODWLRQ RI WKH $SSRLQWPHQWV

&ODXVH DQG WKH '($¶V IXQGDPHQWDOO\ IODZHG DQG LQKHUHQWO\ XQIDLU DGPLQLVWUDWLYH KHDULQJ

SURFHVV ± WZR ��� RI WKH FRQVWLWXWLRQDO YLRODWLRQV DW LVVXH LQ WKLV FDVH ± DQG LOOXVWUDWHV WKH UHDO

DQG VLJQLILFDQW FRQVWLWXWLRQDO FRQFHUQV ZKHQ H[HFXWLYH� OHJLVODWLYH� DQG DGMXGLFDWLYH SRZHU LV

FRQVROLGDWHG LQ DQ DJHQF\� '($ HYDGHG WKH $SSRLQWPHQWV &ODXVH UHTXLUHPHQWV ZKHQ

UH�KLULQJ /RXLV 0LOLRQH DV '($¶V VHFRQG�LQ�FRPPDQG EHFDXVH VKRUWO\ DIWHU OHDYLQJ '($ KH

ZHQW WR ZRUN IRU FRPSDQLHV WKDW IXHOHG WKH RSLRLG FULVLV VXFK DV 3XUGXH 3KDUPD DV D �����+U

³FRQVXOWDQW´ LQ RSLRLG OLWLJDWLRQV DJDLQVW WKHP�

��� :KHQ LQYHVWLJDWLRQ E\ MRXUQDOLVWV ZLWK WKH $VVRFLDWHG 3UHVV H[SRVHG 0LOLRQH¶V

UHODWLRQVKLS ZLWK RSLRLG PDQXIDFWXUHUV DQG GLVWULEXWRUV LQ 0D\ RI ����� WKH\ EHJDQ ORRNLQJ

LQWR 0LOLRQH¶V SRVLWLRQ ZLWK '($ DQG ZKHWKHU KH XVHG LW WR LPSURSHUO\ LQIOXHQFH DQ

DGPLQLVWUDWLYH HQIRUFHPHQW DFWLRQ SHQGLQJ DJDLQVW RQH RI KLV IRUPHU FOLHQWV� 0RUULV 	

'LFNVRQ &R�� //& ± WKH QDWLRQ¶V IRXUWK ��WK� ODUJHVW ZKROHVDOH GLVWULEXWRU RI SKDUPDFHXWLFDO

GUXJV� '($ FRPPHQFHG WKLV SURFHHGLQJ RQ 0D\ �� ���� E\ LVVXLQJ D FRPELQHG ,62�26& WR

0RUULV 	 'LFNVRQ� 0RUULV 	 'LFNVRQ WKHQ KLUHG 0LOLRQH DV SDUW RI D �� PLOOLRQ FRQWUDFW WR

KHOS SHUVXDGH '($ LW FKDQJHG LWV ZD\V DQG VKRXOG EH DOORZHG WR NHHS LWV OLFHQVH�

��� '($ YROXQWDULO\ ZLWKGUHZ WKH ,62 DJDLQVW 0RUULV 	 'LFNVRQ RQ 0D\ ��� �����

MXVW GD\V DIWHU LPSRVLQJ LW� WKXV SHUPLWWLQJ LW WR GLVWULEXWH DQG VHOO FRQWUROOHG VXEVWDQFHV XQWLO

WKH $GPLQLVWUDWRU PDGH D ILQDO GHFLVLRQ DIWHU WKH FRQFOXVLRQ RI WKH 26& KHDULQJ� 8SRQ

LQIRUPDWLRQ DQG EHOLHI� '($ KDV QHYHU YROXQWDULO\ ZLWKGUDZQ �LQ �� GD\V QR OHVV� DQ ,62 IRU

DQ\ UHJLVWUDQW RWKHU WKDQ 0RUULV 	 'LFNVRQ�

��
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��� ,Q ODWH 0D\ ����� WKH MRXUQDOLVWV LQYHVWLJDWLQJ WKH VWRU\ UHSRUWHG WKDW WKH\ VRXJKW

FRPPHQW IURP '($� 0LOLRQH� DQG 0LOJUDP DV WR 0LOLRQH¶V UHODWLRQVKLS ZLWK 0RUULV 	

'LFNVRQ DQG ZK\ '($ FRQWLQXHV WR OHW 0RUULV 	 'LFNVRQ VHOO GUXJV HYHQ WKRXJK WKH $/-¶V

LVVXHG D UHFRPPHQGHG GHFLVLRQ RQ 1RYHPEHU ��� ���� ILQGLQJ WKDW '($ SHUPDQHQWO\

UHYRNH 0RUULV 	 'LFNVRQ¶V UHJLVWUDWLRQ IRU LWV ³FDYDOLHU GLVUHJDUG´ RI ������ XQXVXDOO\ ODUJH

VXVSLFLRXV RUGHUV RI RSLRLG GUXJV �LQFOXGLQJ ��� PLOOLRQ K\GURFRGRQH DQG R[\FRGRQH SLOOV

VROG EHWZHHQ ���� DQG ���� WR D VLQJOH SKDUPDF\ LQGLFWHG IRU ILOOLQJ IRUJHG SUHVFULSWLRQV

IURP SLOO PLOO GRFWRUV���

��� 0LOJUDP� ZKR LV DW WKH FHQWHU RI DQRWKHU VFDQGDO IRU DOOHJHGO\ DZDUGLQJ IULHQGV

DQG DVVRFLDWHV ���� PLOOLRQ LQ QR�ELG '($ FRQWUDFWV� KDV FRPSOHWH DQG XQIHWWHUHG FRQWURO

RYHU WKH HQWLUH KHDULQJ SURFHVV� LQFOXGLQJ ZKHWKHU DQG ZKHQ� LI DW DOO� WR PDNH KHU ILQDO

GHFLVLRQ LQ DQ\ JLYHQ FDVH� $EVHQW PDQGDPXV UHOLHI IURP D FRXUW� WKHUH LV QRWKLQJ LQ WKH

&6$ RU '($¶V UHJXODWLRQV WKDW ZRXOG SUHYHQW 0LOJUDP IURP VLWWLQJ RQ WKH $/-¶V

UHFRPPHQGDWLRQ GHFLVLRQ LQ WKH 0RUULV 	 'LFNVRQ FDVH RU DQ\ RWKHU FDVH IRU DV ORQJ DV VKH

ZDQWV DQG IRU DQ\ UHDVRQ RU QR UHDVRQ DW DOO�

��� 0LOLRQH TXLHWO\ UHVLJQHG IURP WKH '($ IRXU ��� GD\V DIWHU WKH\ EURNH WKH VWRU\

DERXW KLV UHODWLRQVKLS ZLWK 0RUULV 	 'LFNVRQ DQG 3HUGXH� 2Q 0D\ ��� ����� WZR ��� GD\V

DIWHU WKH UHSRUWHUV EHJDQ TXHVWLRQLQJ '($ DERXW WKLV� D ILQDO $JHQF\ GHFLVLRQ DGRSWLQJ WKH

$/-¶V ���� UHFRPPHQGDWLRQ DQG SHUPDQHQWO\ UHYRNLQJ 0RUULV 	 'LFNVRQ¶V UHJLVWUDWLRQ

VXGGHQO\ DSSHDUHG LQ WKH )HGHUDO 5HJLVWHU� �� )HG� 5HJ� ����� �0D\ ��� ������

� ,Q ����� 0RUULV 	 'LFNVRQ DJUHHG WR SD\ WKH *RYHUQPHQW ��� PLOOLRQ GROODUV LQ FLYLO SHQDOWLHV
WR VHWWOH D ODZVXLW WKH 8�6� $WWRUQH\¶V 2IILFH ILOHG DJDLQVW LW IRU YLRODWLQJ WKH &6$ E\ IDLOLQJ WR
UHSRUW VXVSLFLRXV RSLRLG RUGHUV�

��
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'($¶6 $'0,1,675$7,9( (1)25&(0(17 352&((',1*6
$*$,167 6,0)$ 526( 3+$50$&<

��� 3ODLQWLII ZDV VHUYHG DQ $GPLQLVWUDWLYH ,QYHVWLJDWLYH :DUUDQW �³$,:´� RQ

'HFHPEHU ��� �����

��� $V SDUW RI WKH LOOHJDO H[HFXWLRQ RI WKH $,:� WKH '($ VHL]HG WKH 3KDUPDF\¶V

VHUYHU� ,Q DGGLWLRQ WR WKH VHUYHU� ZKLFK LV WKH KHDUW� EUDLQ� DQG EORRG RI WKH 3KDUPDF\ DQG

VWRUHV YLUWXDOO\ DOO LQIRUPDWLRQ DERXW WKH SDWLHQWV� WKH '($ VHL]HG D OLWDQ\ RI RWKHU UHODWHG

DQG XQUHODWHG FRQWUROOHG VXEVWDQFHV GRFXPHQWV�

��� 1HDUO\ RQH DQG D KDOI \HDU ODWHU RQ $SULO ��� ����� 3ODLQWLII ZDV VHUYHG DQ 2UGHU

WR 6KRZ &DXVH �³26&´� DQG ,PPHGLDWH 6XVSHQVLRQ 2UGHU �³,62´� RXW RI QRZKHUH� �([KLELW

$��� $ WUXH DQG FRUUHFW FRS\ RI WKH ,62�26& '($ LVVXHG WR 3ODLQWLII LV DQQH[HG KHUHWR DV

([KLELW $ DQG LQFRUSRUDWHG KHUHLQ E\ UHIHUHQFH�

��� 7KH ,62 KDV LUUHSDUDEO\ KDUPHG 3ODLQWLII¶V EXVLQHVV� 7KH ,62 DIIHFWV WKH

3KDUPDF\ PRUH WKDQ QRW EHLQJ DEOH WR EX\ RU GLVSHQVH FRQWUROOHG VXEVWDQFHV�

��� ,Q RUGHU WR EULQJ D PHULWOHVV HQIRUFHPHQW SURFHHGLQJ DJDLQVW 3ODLQWLII DQG GHSULYH

LW RI LWV OLFHQVH LPPHGLDWHO\ LQ WKH LQWHULP� '($ IDLOHG WR FRQGXFW D UHDVRQDEOH REMHFWLYH

LQYHVWLJDWLRQ DQG LQWHQWLRQDOO\� GLG QRW GLVFORVH DOO WKH HYLGHQFH WR WKHLU DOOHJHG H[SHUW DQG LQ

IDFW KLG GRFXPHQWV IURP KLP DQG RQO\ SURYLGHG KLP ZLWK D YHU\ OLPLWHG VHW RI GRFXPHQWV LW

SUH�VFUHHQHG IRU KLP VR WKDW KH ZRXOG JLYH '($ WKH RSLQLRQ LW ZDQWHG � WKDW WKH DOOHJHG

H[SHUW GLG QRW VHH DQ\WKLQJ LQ WKH GRFXPHQWV KH UHYLHZHG WKDW VKRZHG 3ODLQWLII LGHQWLILHG�

DGGUHVVHG� DQG UHVROYHG DOOHJHG UHG IODJV� $ WUXH DQG FRUUHFW FRS\ RI WKH *RYHUQPHQW¶V

� 7KH 'UXJ (QIRUFHPHQW $GPLQLVWUDWLRQ¶V 2UGHU WR 6KRZ &DXVH�,PPHGLDWH 6XVSHQVLRQ 2UGHU ZLOO
KHUHLQDIWHU EH UHIHUUHG WR DV ³([KLELW $�´

��
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3UHKHDULQJ 6WDWHPHQW VXEPLWWHG WR WKH 7ULEXQDO DQG WKH *RYHUQPHQW LV DQQH[HG KHUHWR DV

([KLELW % DQG LQFRUSRUDWHG KHUHLQ E\ UHIHUHQFH��

��� '($¶V DOOHJHG H[SHUW¶V RSLQLRQV DUH DOO FRQFOXVLYHO\ UHIXWHG E\ WKH GRFXPHQWV

'($ KDG LQ LWV SRVVHVVLRQ EXW GLG QRW GLVFORVH WR WKHLU SURSRVHG H[SHUW� DUH FRPSOHWHO\

XQIRXQGHG� DQG UHTXLUHG 3ODLQWLII WR XQODZIXOO\ GLVFULPLQDWH 5HVSRQGHQW SURYLGHG

YROXPLQRXV GRFXPHQWV '($ KLG IURP LWV SURSRVHG H[SHUW WKDW UHIXWHV KLV XQIRXQGHG

RSLQLRQV DOOHJDWLRQV DQG H[SODLQHG WKHLU VLJQLILFDQFH� $ WUXH DQG FRUUHFW FRS\ RI WKH

5HVSRQGHQW¶V 6XSSOHPHQWDO 6WDWHPHQW VXEPLWWHG WR WKH 7ULEXQDO DQG WKH *RYHUQPHQW LV

DQQH[HG KHUHWR DV ([KLELW & DQG LQFRUSRUDWHG KHUHLQ E\ UHIHUHQFH��

��� 7KH '($¶V VXSSRVHG H[SHUW LQ WKLV FDVH LV D FRPSHWLWRU RI 3ODLQWLII¶V WKDW VWDQGV WR

EHQHILW IXUWKHU IURP 3ODLQWLII¶V UHJLVWUDWLRQ EHLQJ VXVSHQGHG DQG UHYRNHG EH\RQG ZKDW '($

SD\V KLP�

��� $IWHU UHTXHVWLQJ D KHDULQJ� WKH '($ DVVLJQHG 7HUHVD :DOOEDXP WR SUHVLGH RYHU

WKH FDVH� $/- :DOEDXP UHSUHVHQWHG WKH '($ IRU PDQ\ \HDUV LQ YDULRXV PDWWHUV� LQFOXGLQJ

WKH UHYRFDWLRQ RI D SKDUPDF\¶V UHJLVWUDWLRQ�

��� &XUUHQWO\� WKH 3KDUPDF\ µV KHDULQJ EHIRUH $/- 7HUHVD :DOOEDXP LV VHW WR

FRPPHQFH RQ $XJXVW ��� ���� DQG FRQWLQXH DW OHDVW XQWLO $XJXVW ��� �����

��� $W WKH SUHKHDULQJ FRQIHUHQFH� $/- :DOOEDXP DVNHG 3ODLQWLII¶V FRXQVHO LI 3ODLQWLII

ZRXOG EH ILOLQJ D FKDOOHQJH XQGHU WKH UHFHQW 6XSUHPH &RXUW FDVH $[RQ (QWHUSULVHV Y� 6(&

DQG SURYLGHG WKH FLWDWLRQ LQIRUPDWLRQ IRU WKLV FDVH RQ KHU RZQ DFFRUG� 3ODLQWLII¶V FRXQVHO

UHVSRQGHG DIILUPDWLYHO\ DQG EHIRUH ILOLQJ WKLV DFWLRQ QRWLILHG KHU IXUWKHU UDLVHG 3ODLQWLII¶V

� 7KH 5HVSRQGHQW¶V 6XSSOHPHQWDO 6WDWHPHQW LQ WKH $GPLQLVWUDWLYH +HDULQJ 3URFHVV ZLOO KHUHLQDIWHU EH
UHIHUUHG WR DV ³([KLELW &�´

� 7KH *RYHUQPHQW¶V 3UH�+HDULQJ 6WDWHPHQW LQ WKH $GPLQLVWUDWLYH +HDULQJ 3URFHVV ZLOO KHUHLQDIWHU EH
UHIHUUHG WR DV ³([KLELW %�´

��
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FRQVWLWXWLRQDO REMHFWLRQV DQG QRWLILHG KHU WKDW 3ODLQWLII ZLOO EH ILOLQJ WKLV FDVH LQ 'LVWULFW

&RXUW�

��� 7KH $/- DGYLVHG WKDW VKH ZRXOG UXOH RQ 3ODLQWLII¶V PRWLRQ IRU D VWD\ RQFH WKLV

FDVH LV ILOHG�

6(3$5$7,21 2) 32:(56 ,668(6

,� 7+( '($¶6 $'0,1,675$7,9( +($5,1* 352&(66
9,2/$7(6 7+( $332,170(176 &/$86(

��� 3ODLQWLII UHSHDWV DQG UHLWHUDWHV HDFK DQG HYHU\ DOOHJDWLRQ FRQWDLQHG LQ 3DUDJUDSKV �

WKURXJK �� DV LI IXOO\ VHW IRUWK KHUHLQ�

��� ,QIHULRU RIILFHUV PXVW EH DSSRLQWHG E\ WKH 3UHVLGHQW RU WKH +HDG RI WKH

'HSDUWPHQW � LQ WKLV FDVH WKH $WWRUQH\ *HQHUDO� 7KH 6XSUHPH &RXUW KHOG LQ /XFLD WKDW

DGPLQLVWUDWLYH ODZ MXGJHV RI WKH 6HFXULWLHV DQG ([FKDQJH &RPPLVVLRQ DUH RIILFHUV RI WKH

8QLWHG 6WDWHV ZLWKLQ WKH PHDQLQJ RI WKH $SSRLQWPHQWV &ODXVH �$UW� ,,� � �� FO� ��� ZKLFK

GHVFULEHV SHUPLVVLEOH PHWKRGV RI DSSRLQWLQJ VXFK RIILFHUV� /XFLD Y� 6(&� ��� 6� &W� �����

���� �������

��� '($ $/-¶V� LQFOXGLQJ WKH $/- SUHVLGLQJ RYHU 3ODLQWLII¶V DGPLQLVWUDWLYH KHDULQJ

SURFHHGLQJV� DUH ³2IILFHUV RI WKH 8QLWHG 6WDWHV´ ZLWKLQ WKH PHDQLQJ RI WKH $SSRLQWPHQWV

&ODXVH RI WKH 8QLWHG 6WDWHV &RQVWLWXWLRQ �$UW ,,� ��� FO� ��� 7KH\ H[HUFLVH VLJQLILFDQW

GLVFUHWLRQ LQ SUHVLGLQJ RYHU DGYHUVDULDO DGPLQLVWUDWLYH SURFHHGLQJV VXFK DV WKH HQIRUFHPHQW

SURFHHGLQJV DW LVVXH LQ WKLV FDVH DQG LQ LVVXLQJ GHFLVLRQV WKDW DUH WKH $JHQF\¶V ³ODVW ZRUG�´

6HH� � 8�6�&� ���� �� 8�6�&� ����F�� �� &�)�5� ��������I�� �������� ����������������

��������

��� ,QGHHG� '($ $/-¶V GXWLHV DUH VXEVWDQWLDOO\ VLPLODU� LI QRW YLUWXDOO\ LGHQWLFDO LQ DOO

PDWHULDO UHVSHFWV� WR WKH GXWLHV RI WKH $/- LQ /XFLD�

��

Case 0:23-cv-61531-XXXX   Document 1   Entered on FLSD Docket 08/09/2023   Page 19 of 30

https://plus.lexis.com/api/document/collection/cases/id/5SM3-PRJ1-FJM6-62VT-00000-00?page=1&reporter=1290&cite=138%20S.%20Ct.%202044&context=1530671
https://plus.lexis.com/api/document/collection/cases/id/5SM3-PRJ1-FJM6-62VT-00000-00?page=1&reporter=1290&cite=138%20S.%20Ct.%202044&context=1530671


��� 7KH 3ODLQWLII KDV D ULJKW WR D KHDULQJ EHIRUH DQ RIILFHU SURSHUO\ DSSRLQWHG LQ

DFFRUGDQFH ZLWK WKH &RQVWLWXWLRQ� 7KH '($ KRZHYHU KDV IDLOHG DQG UHIXVHG WR SURYLGH

3ODLQWLII ZLWK D FRQVWLWXWLRQDOO\ DSSRLQWHG RIILFHU FDXVLQJ 3ODLQWLII DFWXDO� FRQWLQXLQJ�

RQJRLQJ� KHUH�DQG�QRZ LQMXU\ WKDW LV UHGUHVVDEOH LQ WKLV &RXUW�

��� 7KH $/- SUHVLGLQJ RYHU 3ODLQWLII¶V PDWWHU LQYLWHG FRXQVHO WR SXUVXH UHFRXUVH LQ D

FRXUW RI FRPSHWHQW MXULVGLFWLRQ FKDOOHQJLQJ WKH '($¶V KHDULQJ SURFHVV� 7KH $/- DVNHG WR EH

QRWLILHG VKRXOG FRXQVHO FKRRVH WR GR VR� EHFDXVH DQ $UWLFOH ,,, FRXUW FRXOG SRWHQWLDOO\ UHPRYH

WKH DELOLW\ IRU WKH '($ WR KHDU WKH FDVH RYHUDOO� RU DW D PLQLPXP GUDVWLFDOO\ DIIHFW WKH

DGPLQLVWUDWLYH KHDULQJ SURFHHGLQJ SURFHVV�

��� 7KH EDVLF UHPHG\ IRU D SODLQWLII EULQJLQJ DQ $SSRLQWPHQWV &ODXVH FKDOOHQJH LV D

QHZ KHDULQJ EHIRUH D FRQVWLWXWLRQDOO\ DSSRLQWHG RIILFHU� 5\GHU Y� 8QLWHG 6WDWHV� 8�6� ����

���� ��� 6� &W� ����� ��� /� (G� �G ��� ������� 'XH WR UHPRYDO LVVXHV �GLVFXVVLRQ EHORZ� QR

RWKHU '($ $/- FDQ SUHVLGH RYHU WKH FDVH� 7KH *RYHUQPHQW FDQQRW SURYLGH WKH EDVLF UHPHG\

RI D QHZ RIILFHU�

,,� '($¶6 '8$/�/$<(5 5(029$/ 3527(&7,216 2) $/-6 9,2/$7(6
$57,&/( ,,¶6 9(67,1* 2) (;(&87,9( 32:(5 ,1 7+( 35(6,'(17

��� 3ODLQWLII UHSHDWV DQG UHLWHUDWHV HDFK DQG HYHU\ DOOHJDWLRQ FRQWDLQHG LQ 3DUDJUDSKV

� WKURXJK �� DV LI IXOO\ VHW IRUWK KHUHLQ�

��� '($¶V DGPLQLVWUDWLYH KHDULQJ SURFHHGLQJV� LQFOXGLQJ WKH SURFHHGLQJV LQ

3ODLQWLII¶V HQIRUFHPHQW DFWLRQ� DUH FRQVWLWXWLRQDOO\ GHIHFWLYH EHFDXVH WKH VWDWXWRU\ UHPRYDO

UHVWULFWLRQV IRU '($ $/-¶V DUH XQFRQVWLWXWLRQDO�

��� $UWLFOH ,, YHVWV DOO H[HFXWLYH SRZHU LQ WKH 3UHVLGHQW DQG SURYLGHV WKDW WKH

3UHVLGHQW PXVW ³WDNH &DUH WKDW WKH /DZV EH IDLWKIXOO\ H[HFXWHG�´ 8�6� &RQVW� $UW� ,,� 6HFWLRQ

�� 7KH 6XSUHPH &RXUW KDV KHOG WKDW WKLV SURYLVLRQ JXDUDQWHHV WKH 3UHVLGHQW D FHUWDLQ GHJUHH

��
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RI FRQWURO RYHU H[HFXWLYH RIILFHUV� WKH 3UHVLGHQW PXVW KDYH DGHTXDWH SRZHU RYHU RIILFHUV¶

DSSRLQWPHQW DQG UHPRYDO DQG DXWKRULW\ RYHU WKHLU IXQFWLRQV DQG KRZ WKH\ FDUU\ WKHP RXW�

)UHH (QWHUSULVH )XQG Y� 3XEOLF &R� $FFRXQWLQJ 2YHUVLJKW %RDUG� ��� 8�6� ��� �������

0\HUV Y� 8�6�� ��� 8�6� ��� ��� �������

��� 3XUVXDQW WR WKH DXWKRULW\ GHOHJDWHG WR WKHP E\ WKH $JHQF\� '($ $/-¶V SHUIRUP

VXEVWDQWLDO H[HFXWLYH IXQFWLRQV DQG H[HUFLVH FRQVLGHUDEOH SRZHU RYHU DGPLQLVWUDWLYH

HQIRUFHPHQW SURFHHGLQJV E\� DPRQJ RWKHU WKLQJV� FRQWUROOLQJ WKH SUHVHQWDWLRQ DQG DGPLVVLRQ

RI HYLGHQFH DQG LVVXLQJ GHFLVLRQV WKDW RIWHQ EHFRPH ILQDO DQG ELQGLQJ� 7KHUHIRUH� WKH

3UHVLGHQW PXVW KDYH VXIILFLHQW FRQWURO RYHU WKH SHUIRUPDQFH RI WKHLU IXQFWLRQV� LQFOXGLQJ ZKR

KROGV WKH SRVLWLRQV�

��� '($ $/-¶V KDYH QR DFFRXQWDELOLW\ WR WKH 3UHVLGHQW DW DOO� 7KH\ DUH DSSRLQWHG IRU

OLIH DQG DUH LQVXODWHG IURP 3UHVLGHQWLDO UHPRYDO ZLWK WZR ��� OD\HUV RI IRU�FDXVH UHVWULFWLRQV

ZKLFK XQFRQVWLWXWLRQDOO\ LPSHGH WKH 3UHVLGHQW¶V FRQWURO RI WKH H[HFXWLYH SRZHU� )RU WKLV

UHDVRQ DORQH� WKH '($¶V KHDULQJ SURFHVV LV FRQVWLWXWLRQDOO\ GHIHFWLYH� � &�)�5� ��������

��� 6HFWLRQV �����D� DQG �����G� 7LWOH � RI WKH 8�6�&� SUHYHQW WKH 3UHVLGHQW �RU

$WWRUQH\ *HQHUDO� WKH +HDG RI WKH 'HSDUWPHQW '($ LV FRQWDLQHG ZLWKLQ� IURP UHPRYLQJ

'($ $/-¶V� $/-¶V DUH RQO\ UHPRYDEOH IRU ³JRRG�FDXVH´ GHWHUPLQHG E\ WKH 0HULW 6\VWHPV

3URWHFWLRQ %RDUG �³063%´�� 0HPEHUV RI 063% DUH DOVR RQO\ UHPRYDEOH IRU ³JRRG FDXVH�´

WKXV FUHDWLQJ D GXDO�OD\HU SURWHFWLRQ IURP WKH 3UHVLGHQW RU $WWRUQH\ *HQHUDO IURP UHPRYLQJ

WKH '($¶V $/-¶V� 7KH GXDO�OD\HU SURWHFWLRQV YLRODWH $UWLFOH ,, E\ SURYLGLQJ DQ DGGLWLRQDO

EDUULHU EHWZHHQ WKH 3UHVLGHQW �RU $WWRUQH\ *HQHUDO� DQG WKH $/-� SURKLELWLQJ WKH 3UHVLGHQW

IURP H[HUFLVLQJ KLV H[HFXWLYH GXWLHV�

��

Case 0:23-cv-61531-XXXX   Document 1   Entered on FLSD Docket 08/09/2023   Page 21 of 30



��� 7KHVH VWDWXWRU\ UHPRYDO UHVWULFWLRQV YLRODWH WKH VHSDUDWLRQ RI SRZHUV LQ $UWLFOH ,,

RI WKH &RQVWLWXWLRQ� 7KH 6XSUHPH &RXUW LPSRVHG D EULJKW�OLQH OLPLW RQ &RQJUHVV¶V SRZHU WR

LQWHUIHUH ZLWK WKH 3UHVLGHQW¶V UHPRYDO DXWKRULW\� KROGLQJ LQ )UHH (QWHUSULVH WKDW ³GXDO

IRU�FDXVH OLPLWDWLRQV´ RQ UHPRYDO RI RIILFHUV YLRODWH WKH VHSDUDWLRQ RI SRZHUV� 7KH &RXUW KHOG

WKDW VXFK LQVXODWHG SURWHFWLRQ IURP UHPRYDO LV FRQWUDU\ WR WKH 3UHVLGHQW¶V H[HFXWLYH DXWKRULW\�

)UHH (QWHUSULVH� ��� 8�6� ���� 6HH DOVR� &ROOLQV Y� <HOOHQ� ��� 6� &W� ���� ������� 6HLOD /DZ

//& Y� &)%3� ��� 8�6� BBB� ��� 6�&W� ���� ������� -DUNHV\ Y� 6(&� �� )��WK ��� ��WK &LU�

����� FHUW� JUDQWHG ���� :/ �������� BBB 6�&W� BBB �-XQH ��� ����� �KROGLQJ WKDW WKH

6(&¶V XVH RI LQ�KRXVH $/-¶V XQGHU D VLPLODU VWUXFWXUH YLRODWHG WKH 7DNH &DUH &ODXVH RI 8�6�

&RQVW� $UW� ,,��

��� )RU WKLV UHDVRQ DORQH� '($¶V HQWLUH DGPLQLVWUDWLYH KHDULQJ SURFHVV DQG WKH

XQDFFRXQWDEOH $/-V LW HPSOR\V LV XQFRQVWLWXWLRQDO�

,,,� &21*5(66 )$,/(' 72 *,9( 7+( '($ $1 ,17(//,*,%/( 35,1&,3/(
%<:+,&+ 72 (;(5&,6( 7+( '(/(*$7(' 32:(5

��� 3ODLQWLII UHSHDWV DQG UHLWHUDWHV HDFK DQG HYHU\ DOOHJDWLRQ FRQWDLQHG LQ 3DUDJUDSKV

� WKURXJK �� DV LI IXOO\ VHW IRUWK KHUHLQ�

��� &RQJUHVV PXVW JLYH ³LQWHOOLJLEOH SULQFLSOHV´ WR LWV GHOHJHH LQ DFFRUGDQFH ZLWK

$UWLFOH ,� 6HFWLRQ , RI WKH &RQVWLWXWLRQ NQRZQ DV WKH ³QRQGHOHJDWLRQ GRFWULQH�´

��� &RQJUHVV GHOHJDWHV LWV OHJLVODWLYH 3RZHUV RI WKH 8QLWHG 6WDWHV WR WKH '($�

��� &RQJUHVV XQFRQVWLWXWLRQDOO\ GHOHJDWHG OHJLVODWLYH SRZHU WR WKH '($ ZKHQ LW JDYH

WKH '($ XQIHWWHUHG DXWKRULW\ WR FKRRVH ZKHWKHU WR EULQJ HQIRUFHPHQW DFWLRQV LQ $UWLFOH ,,,

FRXUWV RU ZLWKLQ WKH DJHQF\� -DUNHV\� �� )��WK DW ����

��� 7KH '($ LV OHJLVODWLQJ WKURXJK DGMXGLFDWLRQ DQG ODZ�PDNLQJ LQ WKH SURFHVV

GXULQJ WKHLU DGPLQLVWUDWLYH KHDULQJV� 7KH '($ FUHDWHV ODZV WKURXJK WKHLU SDLG ³H[SHUWV¶´

��
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RSLQLRQV XQGHU WKH JXLVH RI DGMXGLFDWLRQ WR HYDGH WKH $3$¶V UXOHPDNLQJ UHTXLUHPHQWV DQG

WDUJHWV ZKRHYHU LW ZDQWV WKURXJK HQIRUFHPHQW SURFHHGLQJV LQ LWV LQWHUQDO WULEXQDO� WKHLU $/-

SUHOLPLQDU\ GHFLVLRQV� DQG WKURXJK WKH ILQDO GHFLVLRQ DQG RUGHU VLJQHG RII E\ WKH

$GPLQLVWUDWRU� 7KH '($¶V ³FDVH ODZ´ LV ZULWWHQ E\ WKHLU RZQ H[SHUWV� VXSSRUWHG E\ WKHLU RZQ

H[SHUWV� DQG ILQGV UHJLVWUDQWV LQ YLRODWLRQ RI WKHLU RZQ GHFLVLRQV� LQ HIIHFW JLYLQJ WKH '($

XQIHWWHUHG DXWKRULW\ WR FUHDWH WKHLU RZQ ODZV�

��� 6XEMHFWLQJ DQG SXQLVKLQJ DOO UHJLVWUDQWV IRU IDLOLQJ WR DELGH E\ WKHLU RZQ VHFUHW

DQG XQJXLGHG ODZV YLRODWHV WKH QRQ�GHOHJDWLRQ GRFWULQH LQ $UWLFOH ,� 6HFWLRQ , RI WKH 8�6�

&RQVWLWXWLRQ�

��� &RQJUHVV KDV GHOHJDWHG SRZHU LQWR RQH DJHQF\ � WKH '($ � ZKLFK XVHV LWV

DXWKRULW\ WR GHSULYH SULYDWH FLWL]HQV RI WKHLU SULYDWH ULJKW WR SURSHUW\�

��� 7KH FRQVWUXFWLRQ DQG H[SDQVLRQ RI WKH DGPLQLVWUDWLYH KHDULQJ SURFHVV PHDQV WKDW

WKH '($¶V DGPLQLVWUDWLYH KHDULQJ SURFHVV VWDQGV LQ WKH VKRHV RI WKH GLVWULFW FRXUW� 7KLV UHJLPH

DOORZV DQ H[HFXWLYH DJHQF\ � WKH '($� OHJLVODWH DQG PDNH ODZV WKURXJK DJHQF\ DGMXGLFDWLRQ�

��� $ OLWLJDQW PD\ DSSHDO WKHLU ILQDO DJHQF\ GHFLVLRQ WR D IHGHUDO DSSHOODWH FRXUW�

+RZHYHU� D OLWLJDQW UHFHLYLQJ OLPLWHG GHIHUHQWLDO MXGLFLDO UHYLHZ� VXFK DV 3ODLQWLII� LV

LPSHUPLVVLEOH�

��� &RQJUHVV KDV WDNHQ D KDQGV RII DSSURDFK� OHDYLQJ DOO YHVWHG SRZHU LQ WKH '($

ZLWKRXW SURYLGLQJ WKH '($ ZLWK DQ LQWHOOLJLEOH SULQFLSOH LQ ZKLFK WR IROORZ�

,9� '8( 352&(66

��� 3ODLQWLII UHSHDWV DQG UHLWHUDWHV HDFK DQG HYHU\ DOOHJDWLRQ FRQWDLQHG LQ 3DUDJUDSKV

� WKURXJK �� DV LI IXOO\ VHW IRUWK KHUHLQ�

��� 7KH ,62 LV DQ LQIRUPDO DJHQF\ DFWLRQ PDGH UHYLHZDEOH E\ �� 8�6�&� � ����G��

��

Case 0:23-cv-61531-XXXX   Document 1   Entered on FLSD Docket 08/09/2023   Page 23 of 30



���� 3ODLQWLII LV DGYHUVHO\ DIIHFWHG DQG DJJULHYHG E\ WKH ,62�

���� 3ODLQWLII LV VXIIHULQJ D KHUH DQG QRZ LQMXU\ E\ KDYLQJ LWV UHJLVWUDWLRQ LPPHGLDWHO\

VXVSHQGHG ZLWKRXW DQ RSSRUWXQLW\ WR EH KHDUG�

���� 7KH ,62 GHQLHG 3ODLQWLII SULRU QRWLFH RI WKH DOOHJDWLRQV DJDLQVW LW DQG WKH

RSSRUWXQLW\ WR EH KHDUG DQG GLVSXWH WKH DOOHJDWLRQV LQFOXGHG LQ WKH 26&�,62�

���� 1RWLFH DQG DQ RSSRUWXQLW\ WR EH KHDUG DUH HVVHQWLDO ZKHUH ³D SHUVRQ
V JRRG QDPH�

UHSXWDWLRQ� KRQRU� RU LQWHJULW\ ZDV DW VWDNH EHFDXVH RI JRYHUQPHQW DFWLRQ�´ :LVFRQVLQ Y�

&RQVWDQWLQHDX� ��� 8�6� ���� ���� �� 6� &W� ���� ��� �������

���� 3ODLQWLII KDV D SURSHUW\ ULJKW LQ LWV '($ UHJLVWUDWLRQ DQG ³ZKHQ SULYDWH ULJKWV DUH

DW VWDNH� IXOO $UWLFOH ,,, DGMXGLFDWLRQ LV OLNHO\ UHTXLUHG�´ :HOOQHVV ,QW¶O 1HWZRUN� ��� 8�6�� DW

�������� ��� 6� &W� ����� ��� /� (G� �G ����

���� 3ODLQWLII¶V SURSHUW\ ULJKW ZDV WDNHQ ZLWKRXW EHLQJ SURYLGHG D FRXUW RI FRPSHWHQW

MXULVGLFWLRQ� ZKLFK GHSULYHG 3ODLQWLII¶V FRUH SULYDWH ULJKW� %	% +DUGZDUH� ��� 8�6� DW ����

��� 6� &W� ����� ��� /� (G� �G ����

���� 'HSULYLQJ 3ODLQWLII RI SULRU QRWLFH RI WKH DOOHJDWLRQV DJDLQVW LW DQG WKH RSSRUWXQLW\

WR GLVSXWH WKH DOOHJDWLRQV SULRU WR WKH VXVSHQVLRQ RI LWV '($ 5HJLVWUDWLRQ ZDV QRW QHFHVVDU\

WR IXUWKHU DQ\ JRYHUQPHQWDO LQWHUHVW� GHSULYHG 3ODLQWLII¶V GXH SURFHVV ULJKWV DIIRUGHG E\ ODZ

DQG WKH )LIWK DQG )RXUWHHQWK $PHQGPHQWV RI WKH 8�6� &RQVWLWXWLRQ� DQG LPSDLUHG 3ODLQWLII

SURSHUW\ LQWHUHVW LQ LWV '($ 5HJLVWUDWLRQ�

���� 7KH ,62 LV FRQWUDU\ WR FRQVWLWXWLRQDO ULJKWV� SRZHU� DQG SULYLOHJH LQ YLRODWLRQ RI �

8�6�&� � �������%��

��
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���� 7KH '($ FDQQRW SURYLGH 3ODLQWLII ZLWK D IDLU� PHDQLQJIXO DQG FRQVWLWXWLRQDOO\

YDOLG KHDULQJ LQ D IDLU WULEXQDO DQG GHWDFKHG� LPSDUWLDO� LQGHSHQGHQW� DQG QHXWUDO MXGJH LQ WKH

ILUVW LQVWDQFH� WKXV YLRODWLQJ 3ODLQWLII¶V SURFHGXUDO GXH SURFHVV ULJKWV�

���� 7KH '($¶V XVH RI LWV UHG IODJV FRQFHSW LQ LQGLYLGXDO� DG KRF OLWLJDWLRQ WR IRUPXODWH

HQWLUHO\ QHZ VWDQGDUGV RI FRQGXFW WKURXJK JHQHUDO� KDUG DQG IDVW UXOHV RI EURDG DSSOLFDWLRQ

DQQRXQFHG LQ FRQVWLWXWLRQDOO\ GHIHFWLYH DGPLQLVWUDWLYH HQIRUFHPHQW SURFHHGLQJV ZKHUH WKH\

DUH DSSOLHG ERWK UHWURDFWLYHO\ DQG SURVSHFWLYHO\ LV DQ DEXVH RI GLVFUHWLRQ� DQ HIIRUW WR DYRLG

WKH UXOHPDNLQJ SUHVFULEHG E\ WKH $3$� DQG YLRODWHV 3ODLQWLII¶V GXH SURFHVV UHTXLUHPHQWV�

9� (48$/ 3527(&7,21 2) 7+( /$:

���� 3ODLQWLII UHSHDWV DQG UHLWHUDWHV HDFK DQG HYHU\ DOOHJDWLRQ FRQWDLQHG LQ 3DUDJUDSKV

� WKURXJK ��� DV LI IXOO\ VHW IRUWK KHUHLQ�

���� 7KH '($ LV SURKLELWLQJ D FODVV RI LQGLYLGXDOV IURP REWDLQLQJ OHJLWLPDWH PHGLFDO

FDUH�

���� 7KH '($ LV GLVFULPLQDWLQJ DJDLQVW FKURQLF SDLQ SDWLHQWV�

���� 7KH '($ LV GLVFULPLQDWLQJ DJDLQVW LQGLYLGXDOV LQ D ORZ VRFLRHFRQRPLF FODVV�

���� 7KH '($ LV GLVFULPLQDWLQJ DJDLQVW SDWLHQWV ZLWKRXW LQVXUDQFH� SUHYHQWLQJ SDWLHQWV

ZLWKRXW LQVXUDQFH IURP SD\LQJ IRU WKHLU SUHVFULSWLRQV DW WKH VDPH SKDUPDF\ DIWHU WKH VHFRQG

ILOO�

���� 7KH '($ LV GLVFULPLQDWLQJ DJDLQVW LQGLYLGXDOV IURP WUDYHOLQJ FHUWDLQ GLVWDQFHV WR

REWDLQ PHGLFDO FDUH�

���� 7KH '($ LV GLVFULPLQDWLQJ DJDLQVW LQGHSHQGHQW SKDUPDFLHV DQG WKHLU RZQHUV�

XVLQJ ,62V DV D GHYLFH WR VWULS LQGHSHQGHQW SKDUPDFLHV DQG WKHLU RZQHUV RI WKHLU

OLFHQVHV�UHJLVWUDWLRQV�

��
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27+(5 &2167,787,21$/ ,668(6

9,� 35,9$7( 5,*+76 5(48,5( $57,&/( ,,, &2857 	
6(9(17+ $0(1'0(17 5,*+7 72 -85< 75,$/

���� 3ODLQWLII UHSHDWV DQG UHLWHUDWHV HDFK DQG HYHU\ DOOHJDWLRQ FRQWDLQHG LQ 3DUDJUDSKV

� WKURXJK ��� DV LI IXOO\ VHW IRUWK KHUHLQ�

���� 7KH '($¶V DGMXGLFDWLRQ RI DGPLQLVWUDWLYH HQIRUFHPHQW SURFHHGLQJV DJDLQVW

3ODLQWLII WKDW GHSULYHV LW RI SULYDWH ULJKWV VXFK DV LWV UHJLVWUDWLRQ LV DQ H[HUFLVH RI MXGLFLDO

SRZHU E\ DQ H[HFXWLYH DJHQF\ WKDW YLRODWHV GXH SURFHVV DQG $UWLFOH ,,, RI WKH 8QLWHG 6WDWHV

&RQVWLWXWLRQ�

���� *RYHUQPHQW GHSULYDWLRQV RI SURSHUW\ VXFK DV '($¶V VXVSHQVLRQ DQG DWWHPSWHG

SHUPDQHQW UHYRFDWLRQ RI 3ODLQWLII¶V UHJLVWUDWLRQ FDQ RQO\ EH DGMXGLFDWHG E\ $UWLFOH ,,, FRXUWV

DQG QRW H[HFXWLYH DJHQFLHV�

���� )XUWKHUPRUH� YHVWLQJ SULPDU\ DXWKRULW\ WR DGMXGLFDWH LQ WKH '($ WKH GHSULYDWLRQ

RI YHVWHG SULYDWH ULJKWV� 3ODLQWLII¶V SURSHUW\ ULJKWV ZLWK RQO\ GHIHUHQWLDO MXGLFLDO UHYLHZ LQ WKH

8QLWHG 6WDWH &RXUW RI $SSHDOV RQ WKH EDFN HQG ZKHUH WKH $JHQF\¶V IDFWXDO ILQGLQJV DUH

FRQFOXVLYH LV XQFRQVWLWXWLRQDO�

���� 7KH &6$ LV XQFRQVWLWXWLRQDO EHFDXVH FRQJUHVV JUDQWHG DXWKRULW\ WR H[HFXWLYH

DJHQFLHV VXFK DV WKH '($ DQG WKH $WWRUQH\ *HQHUDO WR SHUIRUP ODZPDNLQJ IXQFWLRQV WKDW WKH

FRQVWLWXWLRQ YHVWV H[FOXVLYHO\ LQ FRQJUHVV LWVHOI�

&$86(6 2) $&7,21

&2817 21(
�'LVVROXWLRQ RI 26&�,62�

���� 3ODLQWLII UHSHDWV DQG UHLWHUDWHV HDFK DQG HYHU\ DOOHJDWLRQ FRQWDLQHG LQ 3DUDJUDSKV �

WKURXJK ��� DV LI IXOO\ VHW IRUWK KHUHLQ�

��
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���� :LWKRXW WKH GLVVROXWLRQ RI WKH 26&�,62� 6LPID 5RVH ZLOO EH VXEMHFWHG WR DQ

XQFRQVWLWXWLRQDO DGPLQLVWUDWLYH SURFHHGLQJ EHIRUH D '($ $/-� 7KH 3ODLQWLII ZLOO EH

LUUHSDUDEO\ KDUPHG DQG LQMXUHG LI WKH 26&�,62 LV QRW GLVVROYHG�

���� 7KH KDUP GRQH WR 3ODLQWLII E\ QRW GLVVROYLQJ WKH 26&�,62 LV VHYHUH DQG

LUUHYHUVLEOH�

���� :LWKRXW D '($ UHJLVWUDWLRQ� WKH 3ODLQWLII¶V EXVLQHVV ZLOO EH UHTXLUHG WR FHDVH

RSHUDWLRQV�

���� 8QGHU WKH FXUUHQW VFKHPH� WKH 3ODLQWLII LV QRW DIIRUGHG PHDQLQJIXO MXGLFLDO�

HVSHFLDOO\ QRW EHIRUH WKH EXVLQHVV EHLQJ UHTXLUHG WR FHDVH RSHUDWLRQV�

���� 1R UHPHG\ DIWHU WKH IDFW� LQFOXGLQJ PRQHWDU\ GDPDJHV� DUH VXIILFLHQW WR UHGUHVV

WKH 3ODLQWLII¶V LQMXULHV�

���� 3ODLQWLII KDV D VXEVWDQWLDO OLNHOLKRRG RI VXFFHVV RQ WKH PHULWV RI LWV YDULRXV FODLPV�

LQFOXGLQJ FRQVWLWXWLRQDO FKDOOHQJHV UHJDUGLQJ WKH HQWLUH VWUXFWXUH RI WKH '($�

���� 7KH GLVVROXWLRQ KHOSV UHVWRUH IDLWK LQ WKH FRPPXQLW\ WKDW FRQVWLWXWLRQDO ULJKWV

WUXPS ZKLP GHFLVLRQV WKDW GHVWUR\ VPDOO EXVLQHVVHV DQG OLYHOLKRRGV�

���� 7KH GLVVROXWLRQ RI WKH 26&�,62 KHOSV SURWHFW 3ODLQWLII¶V DQG RWKHU '($

UHJLVWUDQWV¶ FRQVWLWXWLRQDO ULJKWV�

���� )LQDOO\� WKH GLVVROXWLRQ RI WKH 26&�,62 DOORZV ��� WKH SKDUPDF\ WR VHUYH DQG

SURYLGH PHGLFLQH WR WKHLU SDWLHQWV DQG ��� WKH SDWLHQWV WR H[HUFLVH WKHLU FRQVWLWXWLRQDO ULJKWV

DQG UHWXUQ WR WKH SKDUPDF\ RI WKHLU FKRLFH�

&2817 7:2
�'HFODUDWRU\ -XGJPHQW�

���� 3ODLQWLII UHSHDWV DQG UHLWHUDWHV HDFK DQG HYHU\ DOOHJDWLRQ FRQWDLQHG LQ 3DUDJUDSKV �

WKURXJK ��� DV LI IXOO\ VHW IRUWK KHUHLQ�

��
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���� 3ODLQWLII UHTXHVWV D GHFODUDWRU\ MXGJPHQW WKDW WKH '($¶V HQWLUH DGPLQLVWUDWLYH

KHDULQJ SURFHGXUH LV XQFRQVWLWXWLRQDO�

���� 3ODLQWLII UHTXHVWV D GHFODUDWRU\ VWDWHPHQW WKDW WKH VWDWXWHV� UHJXODWRU\ SURYLVLRQV�

DQG SROLFLHV SURYLGLQJ IRU WKH DSSRLQWPHQW RI '($ $/-V DUH XQFRQVWLWXWLRQDO�

���� 3ODLQWLII UHTXHVWV D GHFODUDWRU\ VWDWHPHQW WKDW WKH VWDWXWHV� UHJXODWRU\ SURYLVLRQV�

DQG SROLFLHV SURYLGLQJ IRU WKH UHPRYDO RI '($ $/-V LV XQFRQVWLWXWLRQDO�

���� 3ODLQWLII UHTXHVWV D GHFODUDWRU\ VWDWHPHQW WKDW WKH DGPLQLVWUDWLYH KHDULQJ SURFHVV

YLRODWHV 3ODLQWLIIV GXH SURFHVV ULJKWV�

���� 3ODLQWLII UHTXHVWV D GHFODUDWRU\ VWDWHPHQW WKDW WKH DGPLQLVWUDWLYH KHDULQJ SURFHVV

YLRODWHV 3ODLQWLII HTXDO SURWHFWLRQ RI WKH ODZ�

���� 3ODLQWLII UHTXHVWV D GHFODUDWRU\ VWDWHPHQW WKDW &RQJUHVV JUDQWLQJ SRZHU WR WKH

'($ YLRODWHV WKH QRQ�GHOHJDWLRQ GRFWULQH LQ WKH '($¶V FXUUHQW VFKHPH�

'(0$1' )25 75,$/ %< -85<

���� 3ODLQWLII GHPDQGV D WULDO E\ MXU\ RQ DOO LVVXHV WKDW DUH VR WULDEOH�

35$<(5 )25 5(/,()

:+(5()25(� 3ODLQWLII SUD\V IRU DQ 2UGHU DQG -XGJPHQW

���� 'HFODULQJ XQFRQVWLWXWLRQDO WKH HQWLUH '($ KHDULQJ SURFHVV�

���� $Q RUGHU DQG MXGJPHQW HQMRLQLQJ '($ DQG '2- IURP FDUU\LQJ RXW DQ\

DGPLQLVWUDWLYH SURFHHGLQJ DJDLQVW 3ODLQWLII� LQFOXGLQJ RQ WKH 2UGHU WR 6KRZ &DXVH XQWLO D

FRQVWLWXWLRQDOO\ YDOLG '($ KHDULQJ V\VWHP LV LQ SODFH�

���� $Q RUGHU DQG MXGJPHQW HQMRLQLQJ WKH '($ IURP LVVXLQJ DQ 26& RU ,62 RQ WKH

3ODLQWLII XQWLO D FRQVWLWXWLRQDO KHDULQJ V\VWHP LV HVWDEOLVKHG�

��
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���� 'HFODULQJ XQFRQVWLWXWLRQDO WKH VWDWXWHV� UHJXODWRU\ SURYLVLRQV� DQG SROLFLHV

SURYLGLQJ IRU WKH DSSRLQWPHQW RI '($ $/-V DV DSSOLHG WR WKH '($ DQG '2-�

���� 'HFODULQJ XQFRQVWLWXWLRQDO WKH VWDWXWHV� UHJXODWRU\ SURYLVLRQV� DQG SROLFLHV

SURYLGLQJ IRU WKH UHPRYDO RI '($ $/-V DV DSSOLHG WR WKH '($ DQG '2-�

���� 'HFODULQJ XQFRQVWLWXWLRQDO WKH GHOHJDWLRQ RI GXWLHV IURP WKH &RQJUHVV WR WKH '($�

UHVXOWLQJ LQ DQ XQ�LQWHOOLJLEOH SULQFLSOH�

���� $Q RUGHU DQG MXGJPHQW GLVVROYLQJ WKH ,PPHGLDWH 6XVSHQVLRQ 2UGHU WR UHVWRUH

3ODLQWLII¶V GXH SURFHVV ULJKWV�

���� 'HFODULQJ XQFRQVWLWXWLRQDO WKH VWDWXWHV� UHJXODWRU\ SURYLVLRQV� DQG SROLFLHV

SURYLGLQJ IRU XQHTXDO SURWHFWLRQ RI WKH ODZV� LQ YLRODWLRQ RI WKH (TXDO 3URWHFWLRQV &ODXVH�

���� $Q RUGHU DQG MXGJPHQW GHFODULQJ )ORULGD 6WDWH 6WDWXWH ��%��������� DV WKH

JRYHUQLQJ ODZ UHJDUGLQJ D )ORULGD 3KDUPDFLVW¶V VWDQGDUG RI FDUH ZKHQ ILOOLQJ &RQWUROOHG

6XEVWDQFH 3UHVFULSWLRQV DQG WKDW WKH VWDQGDUGV LQYHQWHG E\ '($¶V DOOHJHG H[SHUW SRVLWLYHO\

FRQIOLFW ZLWK VWDWH ODZV LQFOXGLQJ WKLV VWDWXWH LQ YLRODWLRQ RI WKH &6$ DQG IHGHUDOLVP

SULQFLSOHV�

���� 'HFODULQJ XQFRQVWLWXWLRQDO WKDW D SKDUPDFLVW PD\ QRW ILOO D WKLUG SUHVFULSWLRQ IRU

FDVK IRU D SDWLHQW�

���� 'HFODULQJ XQFRQVWLWXWLRQDO WKDW D SKDUPDFLVW PD\ QRW ILOO QRQ�LQVXUDQFH SDWLHQWV¶

SUHVFULSWLRQV�

���� $Q RUGHU HQMRLQLQJ HQIRUFHPHQW RI '($¶V ³UHG IODJV´ SROLFLHV DV XQFRQVWLWXWLRQDO

DQG YLRODWLYH RI WKH $3$� DQG�

���� 6XFK RWKHU DQG IXUWKHU UHOLHI DV WKLV FRXUW PD\ GHHP MXVW DQG SURSHU� LQFOXGLQJ

UHDVRQDEOH DWWRUQH\V¶ IHHV DQG FRVWV RI WKLV DFWLRQ�

��
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'DWHG� $XJXVW� �� ���� 5HVSHFWIXOO\ VXEPLWWHG�

�V� 9LWWRULR 0� 3HQ]D
9LWWRULR 0� 3HQ]D� (VT�
)/ %DU 1R� �������
YLWR#SHQ]DODZILUP�FRP
3HQ]D /DZ )LUP� //&
��� �WK 6W 1:
1DSOHV� )/ �����
7HOHSKRQH� ��������������
)DFVLPLOH� ��������������

/$: 2)),&(6 2) -2+1 $� 7$57$*/,$� ,,,
-RKQ $� 7DUWDJOLD� ,,, �3UR KDF YLFH WR EH ILOHG�
��� :HVWFKHVWHU $YHQXH
3RUW &KHVWHU� 1< �����
7HOHSKRQH� ����� ��������
MWDUWDJOLD#MDWODZRIILFH�FRP

$WWRUQH\V IRU 3ODLQWLII
6LPID 5RVH 3KDUPDFHXWLFDO 6SHFLDOW\� ,QF�

��
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